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1. Introduction 
 
1.1 The rule contained under Section 74 of the Contract Act, 

1872(for short “Act”) provides that when the parties have 
mentioned in the agreement the amount of compensation 
that is to be paid in the event of a breach. The aggrieved 
party is entitled to receive from the defaulted party a 
reasonable compensation not exceeding the amount 
mentioned in the contract. 
 

2. Scope of Section 74 
 
2.1 While analyzing the scope of compensation to be awarded 

under Section 74 of the Act it is important to understand 
the meaning of the expression “whether or not actual loss 
is proved to have been caused thereby”. It implies that 
when it is possible for the party that is claiming 
compensation to prove the actual damage, then in such a 
case, proof that the party has suffered loss cannot be 
dispensed with. 

 
3. Proof of actual loss 
 
3.1 The intention of the legislature while drafting Section 74 

was nowhere to un-justly enrich the suffering party. 
 

3.2 The existence of sustenance of a loss or damage is sine quo 
non to claim compensation. 
 

3.3 The Supreme Court in Kailash Nath Associates v. Delhi 
Development Authority (DDA), 2015 4 SCC 136, 
observed that a party must prove the extent of the loss 
suffered by it. There may be an exception where it is 
difficult to prove the damage and/or extent of loss, the 
proof was dispensed with. This was a landmark case 

exhaustively dealing in liquidated damages and same has 
been dealt herein below. 

 
4. Kailash Nath Case: Facts 
4.1 In the instant matter, the dispute was whether a delay in 

payment would attract Section 74 of the Act where the 
opposite party has subsequently sold the property at a 
significantly higher amount. 
 

4.2 As per the Auction terms regarding the payment 
mechanism, the Delhi Development Authority (for short 
DDA) cancelled the allotment of the plot for non-payment 
of balance 75% of premium on time by Kailash Nath and 
proceeded to forfeit earnest money. 
 

4.3 The Delhi High Court held that the forfeiture of the earnest 
money by the DDA was in order. 
 

4.4 Subsequently the matter came before the Apex Court. 
 
5. Issues 

 

5.1 Whether Section 74 of the Act requires the representation 
of legal damages in all cases? 
 

5.2 Can a case based on similar facts take precedence from the 
past decided cases and apply the same rule to the case after 
considering the current facts? 
 

5.3 Whether the judgment passed in Kailash Nath Case (supra) 
dilute the judgments passed in Saw Pipes and Maula Bux 
Case (supra)? 
 

6. The decision of the Division Bench of the Supreme 
Court in Kailash Nath Case 
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6.1 It dealt with the issue of earnest money clause that in case 
of default, breach or non-compliance of the terms of the 
auction or misrepresentation by the bidder and/or intending 
purchaser, then the earnest money shall be forfeited. 

 
6.2 The Court speaking through Hon’ble Justice Mr. R.F. 

Nariman considered various correspondences exchanged 
between the parties to arrive at the position that there was 
no breach of the auction terms and conditions by Kailash 
Nath. 

 
6.3 The Court observed that it would be arbitrary of the DDA 

to forfeit the earnest money which was 25% of the total 
amount, since there was no breach of contract by the party. 

 
6.4 It further observed that DDA did not suffer any loss and 

even if the contractual stipulation is insisted, then also it 
would be arbitrary for DDA to forfeit money without there 
being actual losses. 

 
6.5 Damages can only be claimed if there is a loss occurred 

due to a breach of contract, which was not the instant case. 
 
6.6 Compensation can only be given for damages or loss 

suffered. If damage or loss is not suffered by the aggrieved 
then the law does not provide for a windfall. 
 

7. ONGC Ltd. v. Saw Pipes Ltd. (2003) 5 SCC 705 (for 
short Saw Pipes Case): What was held? 

 
7.1 In this case, the Supreme Court speaking through Hon’ble 

Justice Mr. M.B. Shah had observed that if parties have 
agreed on a genuine pre-estimate of liquidated damages, 
then in such a situation there may not be any requirement 
to prove actual loss suffered on account of breach of events 
for which liquidated damages clause is triggered. However, 
the instant case related to construction of roads and 
calculation and proving of actual losses in terms of public 
utility services is near about impossible. 
 

8. Does the Kailash Nath judgment dilute the ruling of 
Saw Pipes Case? 

 
8.1 No, it does not dilute the ruling in the Saw Pipes Case. 

However, Kailash Nath Case brought more clarity to the 
application of Section 74 and to the cases dealing with the 
liquidated damages clause. 
 

8.2 The judgment of the Supreme Court in Kailash Nath Case 
has changed the manner in which Section 74 of the Act 
was interpreted and applied in the past. The judgment 
opened a wider range of interpretations. 

 
9. Penalty Clause 
 
9.1 ‘Contractual penalty clause’ refers to a clause in a contract 

whereby a party in breach of an obligation under the 
contract is required to pay the other party an amount that is 
greater than the reasonable proportion of the damage or 
loss suffered due to such breach. 
 

9.2 The penalty clause provides that one party to the contract 
is required to give something, usually money, to the other 
party if he or she breaches the contract. 
 

9.3 In Kailash Nath Case, a new perspective of Section 74 of 
the Act was established. The Court clarified that the 
wronged party in case of breach will be entitled to 
reasonable compensation that will not exceed the sum pre-
estimated in the contract. 
 

9.4 The court declared that Section 74 will not extend to give 
relief in cases of penalty clauses, where this provision does 
not apply. 
 

10. Whether Kailash Nath Judgment may be construed as 
a ratio? 

 
10.1 In the Kailash Nath judgment, the Supreme Court has 

clearly held that there is no breach of the contract itself 
by Kailash Nath, however, the ratio propounded by the 
Apex Court is to be construed as a ratio and applied in 
numerous cases thereafter. 
 

11. Guidelines of the Supreme Court in Kailash Nath Case 
 
11.1 In the Kailash Nath Case (Supra) the Apex Court 

addressed the issue- whether a clause providing for 
forfeiture of the earnest sum was considered a penalty and 
analyzed its enforceability. 
 

11.2 The Apex Court set the following precedence:- 
 

11.2.1 A contract containing a fixed sum as a 
liquidated amount payable by way of damages, 
will be given only if it is a genuine pre-estimate 
of damages that is fixed by mutual consent of 
the parties. 
 

11.2.2 Where the amount is fixed is penal then only 
reasonable compensation can be awarded, which 
shall not exceed the penalty so stated. 
 

11.2.3 When it is possible to prove actual damage or 
loss, such proof cannot be discounted and/or 
dispensed with. 
 

11.2.4 An exemption can only be granted in cases 
where damage is difficult to prove, in event of 
which the liquidated amount named in the 
contract shall hold good provided if it is a 
genuine pre-estimate of damage or loss. 

 

11.2.5 It is clear that Section 74 of the Act gets 
triggered only when there is a breach of contract 
by a party. 

 
 

A copy of the judgment is annexed hereto at page 3 to 30. 

PAGE 2



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 1         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 3



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 2         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 4



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 3         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 5



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 4         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 6



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 5         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 7



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 6         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 8



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 7         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 9



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 8         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 10



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 9         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 11



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 10         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 12



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 11         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 13



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 12         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 14



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 13         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 15



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 14         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 16



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 15         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 17



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 16         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 18



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 17         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 19



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 18         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 20



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 19         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 21



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 20         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 22



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 21         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 23



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 22         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 24



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 23         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 25



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 24         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 26



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 25         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 27



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 26         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 28



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 27         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 29



-----------------------------------------------------------------------------------------------------------------------------------------------------------
TruePrint™ source:  Supreme Court Cases, © 2021 Eastern Book Company.
SCC Online Web Edition: http://www.scconline.com
Printed For: Mr. Amit Meharia
Page 28         Tuesday, December 21, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.

PAGE 30


	LIQUIDATED DAMAGES
	Judgment

