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1. Introduction

1.1 The Supreme Court of India (SC) vide its judgment dated
12.05.2023 in the case of Magic Eye Developers Pvt. Ltd.
v. M/s. Green Edge Infrastructure Pvt. Ltd. & Ors. Etc.
2023 SCC OnLine SC 620 held that the Referral Court
exercising jurisdiction under section 11(6) of the Arbitration
and Conciliation Act, 1996 (Arbitration Act), rather than
leaving it open for the Arbitral Tribunal to decide the
existence and validity of the arbitration agreement, must
make a conclusive decision on the same.

1.2 The Division Bench of the SC, in this ruling noted that if the
Referral Court leaves it open for the Arbitral Tribunal to
decide on existence and validity of the arbitration
agreement, the same will result into lack in “exercise of
power” by the Referral Court and will be contrary to section
11(6A) of the Arbitration Act.

1.3 The present Appeal before the SC was filed by M/s. Magic
Eye Developers Pvt. Ltd. (Appellant) against the order
passed by the Hon’ble High Court of Delhi (Delhi High
Court) wherein the Delhi High Court had referred the
matter for arbitration while leaving the question of existence
of arbitration agreement open to be decided by the Arbitral
Tribunal.

2. Brief Facts

2.1 The Appellant entered into four agreements namely, SHA-
1, SHA-2, MOU-1 and MOU-2 with M/s. Green Edge
Infrastructure Pvt. Ltd. (Respondent). A dispute between
the Appellant and the Respondent arose under MOU-2, and
the Respondent approached the Delhi High Court for
appointment of an arbitrator.

2.2 The Appellant argued that MOU-2 did not have an
arbitration clause and thus the dispute could not be referred
to arbitration. On the other hand, it was the case of the
Respondents that all the other three agreements, which
contain arbitration agreement, are inter-

connected/interlinked with MOU-2 and therefore, they
contested that all the four agreements must be read together.

2.3 Aligning with the plea of the Respondents, the Referral
Court i.e., Delhi High Court by referring to the SC judgment
in the case Vidya Drolia & ors. v. Durga Trading
Corporation, (2021) 2 SCC 1, and considering the
complexity of the matter, had referred the issue regarding
the arbitrability of the dispute to be decided by the Arbitral
Tribunal.

2.4 The order passed by the Delhi High Court referring the
matter to arbitration without deciding upon the issue of
existence of arbitration agreement was under challenge in
the present appeal before the SC.

3. Issue(s)

3.1 The issue posed for consideration before the SC was to
decide upon the jurisdiction of the Referral Court under
section 11 (6) of the Arbitration Act when the issue of
existence and validity of an arbitration agreement is raised
before it.

4. Section 11 (6) and (6A) of the Arbitration Act

4.1 Section 11 of the Arbitration Act deals with the appointment
of arbitrators, and it plays a significant role in ensuring the
smooth initiation of arbitration proceedings. The Arbitration
Act provides a limited jurisdiction to the Referral Court at
the pre-referral stage, which is governed by section 11(6) of
the Arbitration Act.

4.2 A significant impact on the Referral Court’s exercise of
jurisdiction under section 11 of the Arbitration Act was
brought through the Arbitration and Conciliation
(Amendment) Act, 2015 (Arbitration Amendment Act),
through which section 11 (6A) was included, which
confined the examination by the Referral Court only to the
extent of existence of an arbitration agreement.
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5. Judgment & Discussion

5.1 That post insertion of section 11 (6A) in the Arbitration Act,
the jurisdiction of the Court is limited to examining the
existence of arbitration agreement between parties, and
“nothing more, nothing less”.

5.2 The Hon’ble Bench noted that it is a settled position that
there are two set of inquiries to be carried out under pre-
referral jurisdiction and bifurcated them as a primary
enquiry and a secondary inquiry. Primary inquiry is with
respect to the existence and validity of the arbitration
agreement; and Secondary inquiry, is in relation to non-
arbitrability of the dispute.

5.3 Furthermore, the SC clearly set out that the primary inquiry
and secondary inquiry are different and distinct. As far as
primary inquiry is concerned, i.e., the inquiry into existence
and validity of the arbitration agreement, the Referral Court
must conclusively and finally decide the same at the pre-
referral stage itself, as it goes to the root of the matter.
Whereas in the Secondary inquiry, i.e., the inquiry into non-
arbitrability of the dispute, the Referral Court jurisdiction is
limited to making a prima facie assessment without having
to decide it conclusively.

5.4 To further support the rationale, the SC relied on its
judgment in the case of N.N. Global Mercantile Private
Limited Vs. Indo Unique Flame Ltd. and Ors., 2023 SCC
Online SC 495 wherein the Constitution Bench, in relation
to Referral Court’s jurisdiction under section 11 (6A) of the
Arbitration Act, specifically observed that the intention
behind insertion of the said clause is to confine the
jurisdiction of the Referral Court acting under section 11 of
the Arbitration Act to the extent of examining and
ascertaining the existence of an arbitration agreement.

5.5 Thus, the Division Bench held that when the issue regarding
existence and validity of the arbitration agreement is raised
before a Referral Court at the pre-referral stage, then if the
Referral Court does not decide it  and leaves it open for the
Arbitral Tribunal to decide, the same will be contrary to
section 11 (6A) of the Arbitration Act.

5.6 In relation to the case at hand, SC observed that it appears
that the Referral Court has left the issue of existence and
validity of the arbitration agreement open to be decided by
the Arbitral Tribunal. Thus, SC held that the Referral Court
has not decided the issue conclusively and finally.
Therefore, SC set aside the order passed by the Delhi High
Court and remitted back the matter to be decided afresh to
decide issue as to existence of arbitration agreement
conclusively and finally.

6. Conclusion

This judgment reiterated the scope of pre-referral
jurisdiction of the Referral Court, which although narrow
but inheres a two-limb test/two inquiries. First, in relation
to the existence and validity of an arbitration agreement
binding the parties for arbitration, which has to be
conclusively and finally decided. Second, adjudication of
arbitrability of the dispute, but only to the extent of a prima
facie examination. It is however crucial that the adjudication
of arbitrability of the dispute is also conclusively and finally
decided by the Referral Court, as the general practice and
tendency of the Tribunal is such that when an issue of
arbitrability of the dispute is brought as a preliminary issue
before the Arbitral Tribunal under section 16 of the
Arbitration Act, the same is not decided in a preliminary
manner and is instead decided at the time of conclusion of
the proceedings, which defeats the whole purpose of
bringing such issue as a preliminary one. Further, if such
issue is decided after final hearing of the arbitration
proceedings and the Tribunal concludes that the dispute was
not arbitrable in the first place, it costs parties time as well
as money when the same could have been easily avoided by
deciding the issue at the preliminary stage. It is thus
necessary that the issue of arbitrability of the dispute is also
decided conclusively and finally by the Referral Court and
not left for the Tribunal to decide upon.

A copy of the judgment is annexed hereto at page 3 to 8.
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