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1. Introduction

1.1 The Supreme Court of India (SC) vide its judgment dated

04.10.2013 in the case of M/s. Kulja Industries Ltd. v. Chief

Gen. Manager W.T. Proj. BSNL & Ors. (2014) 14 SCC

731 held that an instrumentality of the State needs to act

proportionally in its dealing with private entities while

debarring/blacklisting its contractor(s) or supplier(s) from

future contracts or tenders. SC recognised that the right of

an entity to delist or blacklist any party/contractor/dealer is

inherent; and no phrases or clauses in the contract can

restrict that autonomy, albeit any such decision is subject to

judicial scrutiny when it is taken by the State and/or State

instrumentalities.

1.2 The aforesaid ruling is wherein a Civil Appeal has been filed

under a Special Leave Petition before the Supreme Court by

a Supplier i.e., M/s Kulja Industries Ltd. (Appellant)

against Chief General Manager of BSNL (Respondent) for

its order dated 15.01.2011 wherein the Respondent

Company permanently blacklisted the Appellant from

dealing in all its future contracts.

2. Brief Facts

2.1 The Respondent-company had floated two tenders for

supply of Telecom ducts and installation of cables in the

year 2004 and 2005. In both these tenders Appellant firm

emerged as the successful bidder and thus several orders for

supply of the concerned materials were placed and

completed by the Appellant.

2.2 The Respondent alleged that the Appellant in collusion with

some of the officers of the Respondent has been fraudulently

generating vouchers on the copies of the bills and thereby

duping them to the tune of ₹7.98 Crores. Thus, an FIR was
lodged with CBI-Anti Corruption Bureau, Mumbai against

the officials of the Appellant on the charges of cheating and

corruption.

2.3 Thereafter, Respondent unilaterally blacklisted the

Appellant permanently on the ground of gross misconduct

by receiving excessive payments and causing wrongful loss

to the Respondent. Appellant denied those allegations

contending that the Respondent-company’s Policy/Manual

did not provide for punitive actions in the form of

blacklisting and excess payments made had been already

refunded. The Appellant asserted the same by sending a

legal notice; however, no reconciliation occurred.

2.4 Subsequently, the Appellant by way of writ petition

approached the Bombay High Court (‘Bombay HC’)

assailing the blacklisting order, which allowed the same

based on the sole ground that no opportunity of being heard

was accorded to the Appellant. Thereafter, based on the

High Court’s direction the Respondent issued a show-cause

notice and called the Appellant for personal hearing.

Nevertheless, the Respondent vide another order again

permanently blacklisted the Appellant.

2.5 Aggrieved by the said order the Appellant once again

approached the Bombay HC, which was dismissed by the

Division Bench with the observation that –

2.5.1 The reconciliation of the account proved that the Appellant

had received payment in excess.

2.5.2 And any subsequent refund did not obliterate the act of

misconduct or fraud on behalf of the Appellant.

Consequently, the Appellant approached the Hon’ble SC

assailing the order passed by the Bombay HC.

3. Issue(s)

3.1 The issue placed before the SC was – Whether the

Respondent could have indefinitely blacklisted the

Appellant for allotment of future contracts?

PAGE 1



Ahmedabad | Chandigarh | Delhi | Kolkata | Kuala Lumpur | London | Mumbai | Singapore

© MCO Legals

4. Blacklisting In Public Procurement/Tenders By

Government Or Public Sector Undertakings

4.1 Blacklisting can have significant consequences for the

affected party, as it may lead to the loss of business,

reputational damage, and financial implications.

4.2 However, it is essential that the blacklisting process follows

the principles of natural justice, due process and

proportionality or fairness, especially when done by a State

Instrumentality or a Public Sector Undertaking.

4.3 The Indian jurisprudence regarding blacklisting or

debarment has been emanating from rule of law and certain

guiding principles as has been enunciated by judicial

pronouncements from time to time. Until 2017, when the
Government introduced certain guidelines for PSUs while

debarring any entity due to latter’s misconduct. For
reference – Rule 151 of General Financial Rules, 2017 and
Manual for Procurement of Goods, 2022.

5. Judgment & Discussion

5.1 The 2 Judge Bench of the Hon’ble SC acknowledged that

the action of ‘blacklisting’ is simply a business decision, and

between the parties this right is untrammelled by any

constraints. The power is not required to be specified in any

statute or reserved by a contractor, as the term ‘Blacklisting’

simply denotes a determination of a party affected by a

breach not to enter into any future contracts with a party

committing such breach.

5.2 However, such action may be open to judicial review when

taken or done by the State or it’s instrumentalities, not only

on the grounds of principles of natural justice but also on the

doctrine of proportionality.

5.3 The SC relied on the case of Erusian Equipment &

Chemicals Ltd. v. State of West Bengal & Anr. (1975) 1

SCC 70 which held that the blacklisting has the effect of

abrogating from entering into a lawful relationship with the

Government for business and that a “fair hearing” is

essential before passing any blacklisting order.

5.4 Albeit it is the contractual right of the Appellant, which is

being affected, but the manner, the method and the motive

behind the decision is subject to judicial review on the

grounds of “fairness, relevance, natural justice, non-

discrimination, equality and proportionality” as held in the

judgment of M/s Mahabir Auto Stores & Ors. V. Indian Oil

Corporation Ltd., (1990) 3 SCC 752.

5.5 Thus, the SC was of the opinion that since the Appellants is

supplying bulk of its manufactured goods to the Respondent

alone and the fact that excess amount has already been

refunded  to the Respondent, the order of permanent

debarment seems too harsh and heavy  to be considered as a

reasonable action.

5.6 In reference to the time period of blacklisting the SC

remanded the matter back to the Competent Authority

because determining the quantum of penalty i.e., the period

in the present case, rests primarily with the Competent

Authority. But also, because while determining the

blacklisting period, the Respondent may for the sake of

objectivity and transparency formulate broad guidelines to

be followed, so that so far as possible to reduce if not totally

eliminate arbitrariness in the exercise of powers vested with

it.

5.7 Thus, the SC set aside the order passed by the Bombay HC

but only to the extent that the blacklisting order stand

affirmed, the period of which shall be determined afresh by

the Respondent’s Competent Authority expeditiously.

6. Conclusion

6.1 The ratio of this judgment emphasized again on the

importance of following due process and principles of

natural justice while imposing blacklisting order against any

party. Further, blacklisting should not be imposed arbitrarily
or being of an overt action resulting in a punitive measure

without sufficient evidence. Therefore, the abovementioned

case reaffirmed the said principles and highlights the needs

for State Instrumentalities or PSUs to exercise their powers

judicially and based on objective criteria.

A copy of the judgment is annexed hereto at page 3 to 16.
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