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1. Introduction 2.6 It was thus found that the sale deed was not properly

executed and the requirement of Section 33(1)(c) of the

1.1 The judgment in Manik Majumder v. Dipak Kumar Saha Registration Act, 1908 had not been satisfied.

[(2023) 8 SCC 410] was passed in adjudication of a dispute

between one Dhirendra Chandra Saha (respondents through 2.7 The matter went up in appeal to the High Court where the

legal representatives) and Manik Majumder (appellants). views of lower courts were set aside and the High Court held

Both the parties claimed right, title and ownership over a that there was a statutory presumption on existence of the

suit property. PoA by virtue of the endorsement. The High Court was of
the view that when the attorney/respondents were allowed

1.2 The judgment is discussed herein. to execute the sale deed by the registering authority, a

statutory presumption ought to be drawn as to the validity

2. Brief Facts of the PoA.

2.1 The dispute between the parties relates to a suit property 2.8 The appeal was allowed in favour of the respondents. Hence
where the respondents filed a suit for declaration of title and the present appeal was filed by the appellants challenging
recovery of khas possession over the said property and the the judgment of the High Court.
appellants objected such relief on ground of being in
peaceful possession of the said property since many years. 3. Issues

2.2 The claim of the respondents was based on a Power of 3.1 The two primary issues considered by the Court were
Attorney (PoA) and a sale deed executed in lieu of such
PoA. . Whether Section 33(1)(c) of the Registration Act,

1908 was complied with in executing the PoA

2.3 It was pleaded that a PoA was executed by one Braja Mohan
Dey (the original owner) in favour of the respondents . Whether non-production of PoA could lead to a clear
(tenants at that point in time) who transferred ownership of conclusion on the right of either of the parties to the
the said property by virtue of such PoA and later with the suit property.
same PoA transferred it in the name of the wife of the
respondent (Gita Rani Saha) for repaying a debt taken from 4. Statutory Pillar
the wife.

4.1 Section 32 of the Registration Act provides the list of

2.4 The respondents however failed to produce the PoA before persons who are authorised to present documents at the
the Court. proper registration office.

2.5 The trial court dismissed the suit for lack of proof of the 472 Section 33 lists the forms of PoA which shall be
property having been transferred in favour of the recognizable for the purpose of Section 32, i.e., authorising
respondents and further that the sale deed on the basis of persons to present the documents.
which the claim was being made did not contain any
endorsement by the Sub-Registrar that the sale deed was 4.3 In this case, the person who executed the PoA was not a
being executed by the respondents as the attorney of the resident of India at the time of execution and hence the
original owner. In fact, it was a simple endorsement stating relevant provision herein was Section 33(1)(c) which states

the fact of execution.
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5.1

5.2

5.3

that if the principal at the time of execution of the PoA does
not reside in India, a PoA executed before and authenticated
by a notary public, or any court, Judge, Magistrate, Indian
Consul or Vice-Consul, or representative of the Central
Government shall be valid.

Section 85 of the Evidence Act, 1872 also provides for
presumption as to execution and authentication of PoA
when it has been executed before and authenticated by a
notary public, or any court, Judge, Magistrate, Consul or
Vice-Consul or representative of the Central Government.

Observations
The Division Bench in this case did not come to a
concurring view and hence both judges passed two opposing

decisions.

Observations of J. M.R. Shah :

a. Relying on the literal interpretation of the statutory
provisions, it was observed that only where the PoA
has been executed in the manner provided under
Section 33(1)(c) read with Section 32 of the
Registration Act can statutory presumption be
drawn in favour of execution of the document.

b. The High Court’s decision in favour of the
respondents was passed in ignorance of the
conditions specified under Section 33(1)(c) and
non-compliance thereof by the respondents.

c. The High Court also erred in recognizing the
conduct of the respondent in executing a deed of
sale first in his own name and later transferring it to
his wife.

d. Another conduct that was worth noting was that the
respondents had filed an application for amendment
before the first appellate court for addition of a
prayer to the effect that the appellants had taken the
PoA and then refused to return the same.

e. The Court observed that this prayer was made only
because the respondents realised at the appellate
stage that the non-production of the PoA had
potentially driven the case against them before the
trial court. In fact, this point was never raised before
the trial court, leading to further doubts as to the
existence of the document.

f. The Court thus found that the non-production of the
PoA and the non-compliance of Section 33(1)(c)
should not have been ignored by the High Court in
decreeing the suit in favour of the respondents and
that the trial court was justified in dismissing the suit
for title of possession.

Observations of J. B.V. Nagarathna :

a. In addition to Sections 32 and 33, section 58 of the
Registration Act was also relied upon which deals
with particulars to be endorsed on documents
admitted to registration.

6.1

b. The Court observed that a document admitted for
execution by a registering officer is prima facie
evidence against the executant.

c. Under Sections 17 and 18 of the Registration Act
read with Section 85 of the Evidence Act, a PoA is
not a compulsorily registrable document when it is
duly notarised.

d. The Court also relied on Suraj Lamp & Industries
(P) Ltd. (2) v. State of Haryana [(2012) 1 SCC 656]
where it was held that a PoA was a creation of an
agency and not an instrument of transfer.

e. A PoA executed before and authenticated by
Magistrate, 1% class was sufficient to prove its
execution. (Atal Chakravarty v. Sudhi Gopal
Pandey (1969) 73 CWN 947)

f. The Court held that in the instant case, the sale deed
was ought to be proved for claim of title and not the
PoA.

g. The sale deed was executed in accordance with the

provisions of the Registration Act and proved in
accordance with Section 67 of the Evidence Act.
Thus, the sale deed or the transfer of title could not
be doubted merely on non-production of PoA.

h. The Court referred to the recitals of the sale deed to
determine the statutory presumption under Section
33(1)(c) of the Registration Act. The sale deed
refers to the details of the PoA which mentions that
it was executed before the Magistrate, 1% class.
Hence, it cannot be said that the requirement of
Section 33(1)(c) was not complied with.

i. The Court held that it has been established in Amar
Nath v. Gian Chand [(2022) 11 SCC 460] that it was
not mandatory to produce the original PoA for
executing the sale deed.

J- Once the Sub-Registrar had accepted the document
for registration, it is prima facie evidence that the
conditions have been satisfied (Chhotey Lal v.
Collector of Moradabad (AIR 1922 PC 279))

k. The Court further held that proof of signature of
handwriting of the executant is sufficient to prove a
document, the sale deed in this case. Hence the
respondents had acquired title over the suit property.
Additionally, no contra evidence was produced by
the appellants to defeat the validity of sale deeds.

Conclusion

Since the two judges pronounced two different opinions on
the issues in question, no concrete decision could be arrived
at on the appeal. It was directed that a larger Bench may be
constituted for settling the correct position of law on such
issues. What remains to be seen is as to whether the larger
bench, as and when constituted shall go by the opinion of J.
Shah or by that of J. Nagarathna.

A copy of the judgment is annexed hereto at page 3 to 50.

Ahmedabad | Chandigarh | Delhi | Kolkata | Kuala Lumpur | London | Mumbai | Singapore

© MCO Legals



PAGE 3


http://www.scconline.com

PAGE 4


http://www.scconline.com

PAGE 5


http://www.scconline.com

PAGE 6


http://www.scconline.com

PAGE 7


http://www.scconline.com

PAGE 8


http://www.scconline.com

PAGE 9


http://www.scconline.com

PAGE 10


http://www.scconline.com

PAGE 11


http://www.scconline.com

PAGE 12


http://www.scconline.com

PAGE 13


http://www.scconline.com

PAGE 14


http://www.scconline.com

PAGE 15


http://www.scconline.com

PAGE 16


http://www.scconline.com

PAGE 17


http://www.scconline.com

PAGE 18


http://www.scconline.com

PAGE 19


http://www.scconline.com

PAGE 20


http://www.scconline.com

PAGE 21


http://www.scconline.com

PAGE 22


http://www.scconline.com

PAGE 23


http://www.scconline.com

PAGE 24


http://www.scconline.com

PAGE 25


http://www.scconline.com

PAGE 26


http://www.scconline.com

PAGE 27


http://www.scconline.com

PAGE 28


http://www.scconline.com

PAGE 29


http://www.scconline.com

PAGE 30


http://www.scconline.com

PAGE 31


http://www.scconline.com

PAGE 32


http://www.scconline.com

PAGE 33


http://www.scconline.com

PAGE 34


http://www.scconline.com

PAGE 35


http://www.scconline.com

PAGE 36


http://www.scconline.com

PAGE 37


http://www.scconline.com

PAGE 38


http://www.scconline.com

PAGE 39


http://www.scconline.com

PAGE 40


http://www.scconline.com

PAGE 41


http://www.scconline.com

PAGE 42


http://www.scconline.com

PAGE 43


http://www.scconline.com

PAGE 44


http://www.scconline.com

PAGE 45


http://www.scconline.com

PAGE 46


http://www.scconline.com

PAGE 47


http://www.scconline.com

PAGE 48


http://www.scconline.com

PAGE 49


http://www.scconline.com

PAGE 50


http://www.scconline.com

	KB - PROOF OF SALE DEED
	scc

