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1. Introduction

1.1 Sections 73 and 74 of the Indian Contract Act, 1872, provide
for compensation for loss or damage caused by breach of
contract, i.e., payment of damages by the party who has
caused the breach to the party who has suffered a loss by
reason of such breach.

1.2 A claim for damages cannot be granted simply for the
asking, such claim must be backed by evidence of actual
loss or injury. A mere breach cannot support a claim for
damages.

1.3 The provisions contemplate both liquidated as well as
unliquidated damages implying that damages can be
claimed and granted even when the same are not quantified.
In such cases, the courts are authorised to quantify the
damages on an application being made by the concerned
party.

1.4 Similar principles in relation to damages apply when a claim
for such is made in arbitral proceedings.

1.5 In Raheja Universal Pvt. Ltd. v. B.E. Bilimoria & Co. Ltd.
(2016) 3 AIR Bom R 637, the Bombay High Court set aside
an award granting liquidated damages on the ground that no
evidence had been led for proof of any loss or damage.

1.6 However, the apex court, in Oil and Natural Gas
Corporation Limitedvs SAW Pipes Ltd., (2003) 5 SCC 705,
held that terms of the contracts should be taken into account
to determine whetherthe claim for liquidated damages can
be allowed. It was also clarified that the court has the
authority to award reasonable compensation to the
aggrieved party even if the actual loss suffered is not proved
or a fair estimation/assessment of the same is not possible.
This principle was also laid down in Maula Bux Vs Union
of India (1969)2 SCC 554.

1.7 As far as computation of damages is concerned, tribunals
may exercise their discretion in adopting the formula for
computation unless provided for in the underlying contract

(Ref: McDermott International Inc. v. Burn Standard Co.
Ltd.; (2006) 11 SCC 181.)

1.8 In AT Brij Paul Singh vs. State of Gujarat, AIR 1984 SC
1703, the Supreme Court held that tribunals may apply the
exercise of “honest guess work” based on the evidence on
record is determination of damages especially in the nature
of loss of profits.

2. Issue

2.1 In view of the decisions of the courts, it is amply clear that
arbitral tribunals have the competence and power to award
damages in arbitration proceedings.

2.2 The issue being discussed in this article is the law in relation
to award of damages in arbitration proceedings and
additionally, the relevance of claim for interest on damages.

3. Award of damages in arbitration

3.1 In State of Rajasthan vs. Ferro Concrete Construction
Private Limited, (2009) 12 SCC 1, the Supreme Court dealt
with the question of award of damages in the arbitration.

3.2 The brief facts of the case are that the parties entered into a
contract for laying and commission of water pipeline.
Disputes arose between the parties when the contractor
abandoned the work and the employer took steps for having
the balance work completed by an alternate agency.

3.3 The parties referred the dispute to arbitration.

3.4 In the facts of that case, the contract between the parties
provided for imposition of liquidated damages in the terms
of the contract, in case the work is left incomplete.

3.5 Before the arbitrator, the claimant made a claim for certain
amount as damages which was allowed by the arbitrator.

3.6 The award was challenged under the Arbitration Act, 1940
and continuing litigations and appeals brought the challenge
before the Supreme Court.
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3.7 The Supreme Court was of the view that the calculation of
how the figure claimed as damages was arrived at was an
error apparent on the face of the award. The claim of the
claimant for damages was not supported by any evidence at
all. In fact, the arbitrator also did not provide any reasons
for awarding the damages and the explanation as to the
method of reaching the amount.

3.8 The claim for damages related to additional costs incurred
in manufacturing pipelines. However, no evidence or
documents were produced to prove that such costs were
actually incurred or that additional manufacture was
required.

3.9 The Supreme Court held that in such circumstances when
the claim for damages does not correspond to any proof of
actual damages or any evidence as to the manner or formula
adopted for the calculation, it was beyond jurisdiction of the
arbitrator to award the claim for damages. It was further held
that this would render the award illegal and unsustainable.

3.10 It was also held that an award that is not based on any
evidence leads to legal misconduct. The arbitrator cannot
award damages solely on the basis of the claim statement or
considering such statement as the proof or quantum of
evidence.

3.11 Thus, the Court set aside the award to the extent of grant of
damages at the amount which was claimed by the claimant
and allowed by the arbitrator.

4. Interest on amount awarded as damages

4.1 In State of Rajasthan vs. Ferro Concrete, the award was also
challenged on the ground that interest on damages could not
have been awarded for the pre-award time period.

4.2 The Court relied on Secretary, Irrigation Department,
Government of Orissa vs. G. C. Roy - 1992 (1) SCC 508,
Dhenkanal Minor Irrigation Division vs. N. C. Budharaj -
2001 (2) SCC 721 and Bhagawati Oxygen Ltd. vs.
Hindustan Copper Ltd - 2005 (6) SCC 462 where the
unanimous view has been that the arbitrator has jurisdiction
and authority to award pre-reference, pendente lite and
future interest.

4.3 It was argued that unlike in the case of sums due being an
ascertained amount, in case of damages, interest becomes
payable only from the date of quantification of the amount
payable as damages, hence, award of interest for pre-award
period was illegal.

4.4 On such point, the Court relied on Section 3 of the Interest
Act, 1978 and explained the position regarding award of
interest.

4.5 It observed that interest can be awarded even in a claim for
damages for the pre-award period or the period before the
quantification of damages where the contract between the
parties specifically provides for the same or a written
demand for interest had been made for payment of interest
on damages before the initiation of action.

4.6 Thus, the Court found that grant of interest on damages from
the date when parties entered reference in arbitration and
appointed the arbitrator, was justified.

4.7 However, the Court also clarified that the rate of interest
awarded should not exceed the “current rate of interest” as
provided under the Interest Act.

4.8 In such considerations, the Court modified the interest
component in the award.

5. Conclusion

5.1 The adjudication on claim for damages in an arbitration
proceeding is well within the domain of an arbitrator.

5.2 However, in light of the decisions of the courts and the
reliance placed on sections 73 and 74 of the ICA in such
decisions, it may be concluded that such claims may only be
allowed on sufficient proof being shown by the party as to
the existence of actual loss incurred.

5.3 In cases where the amount is unquantifiable, but the
existence of loss has been proved, the tribunal may grant a
fair estimate on account of damages. Further, the reasons
and manner for arriving at such quantification shall also be
disclosed.

5.4 The tribunal may only award damages after the party
claiming such having proved the existence by adducing
evidence or producing documents in relation to the claim.

5.5 The issue of interest on damages may be settled by the
tribunal with due regard to the relevant provisions of the
Interest Act.

A copy of the judgment is annexed hereto at page 3 to 28.
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