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Denial of ‘timely justice’ amounts to denial of 
‘justice’ itself. Two are integral to each other. Timely 
disposal of cases is essential for maintaining the rule 
of law and providing access to justice which is a 
guaranteed fundamental right. However, as the 
present report indicates, the Indian judicial system is 
unable to deliver timely justice because of huge 
backlog of cases for which the current judge strength 
is completely inadequate. Further, in addition to the 
already backlogged cases, the system is not being 
able to keep pace with the new cases being instituted, 
and is not being able to dispose of a comparable 
number of cases. The already severe problem of 
backlogs is, therefore, getting exacerbated by the day, 
leading to a dilution of the Constitutional guarantee 
of access to timely justice and erosion of the rule of 
law.
The Law Commission of India and various other 
committees has also discussed the matter of arrears 
and backlogs in its various reports and expressed its 
concern for reducing the pendency of cases. 
Similarly, the Apex Court in its various judgments 
has expressed its concern regarding the pendency of 
cases in courts. Despite these efforts, Indian judiciary 
is still overburdened with phenomenal growth in 
litigations and very low disposal rate. 

The Law Commission of India in its 77th Report 1 
(1978) expressed concern regarding the long delay 
and huge arrears of pending cases in various courts in 
the country. The Law Commission stressed that delay 
in justice could destroy the faith and confidence of 
people in the judiciary. The Law Commission to 
reduce the pendency in various courts recommended 
the following:
(a) that Alternate Dispute Resolution (ADR) 
techniques such as conciliation shall be adopted in 
civil cases,
(b) cases which have an element of emergency (i.e. 
Matrimonial and eviction cases, cases filed  before 
Motor Accident Claims Tribunals (MACT), cases 
under Succession Act, labour disputes) should be 
given priority and should be disposed off within less 
than a period of one year,

under Succession Act, labour disputes) should be 
given priority and should be disposed off within less 
than a period of one year,
(c) there should be adequate court rooms equipped 
with proper facilities and sufficient accommodation, 
(d) inspection of courts and training of judicial 
officers.
Malimath Committee Report (2003)  : The comm-
ittee expressed concern regarding enormous 
pendency and new inflow of cases in the courts 
across India. To tackle the situation of arrear and 
pendency, the Committee recommended the 
following: 
(a) Setting up of an “Arrear Eradication Scheme” to 
tackle cases pending for more than 2 years; 
(b) that the working days of the Supreme Court be 
raised to 206 days and High Court by 231 days to 
deal with arrear of cases; 
(c) the summary procedure prescribed by Section 262 
to 264 of the Criminal Procedure Code should be 
exercised in large number of cases in which 
punishment is two years and less to quicken the pace 
of justice;
(d) the Committee noted that the steps should be 
taken to increase the number of judges and a National 
Judicial Commission should be constituted at the 
national level to deal with the appointment of judges 
to the High Courts and the Supreme Court and to 
deal with the complaints of misconduct against them.
Justice Sobhag Mal Jain Memorial    (2006) on ‘Del-
ayed Justice’ by the then Chief Justice of India, 
Justice Y.K. Sabharwal, expressed concern regarding 
delay in dispensation of justice and noted that delay 
in disposal of cases not only creates disillusionment 
amongst the litigants, but also undermines the very 
capability of the system to impart justice in an 
efficient and effective manner. The following was 
recommended to reduce the arrears in the courts:
(a) Increase in the strength of judges by creating 
additional courts and by appointing additional 
judicial officers in the subordinate courts. 
Appointment of Ad hoc Judges under Article 224A of 
the Constitution to clear the backlog in the High 
Courts for a period of five years or till the backlog is 
cleared. 

[1]

REPORTS AND RECOMMENDATIONS

[2]

[3]

 [1] http://lawcommissionofindia.nic.in/51-100/report77.pdf  [2] http://www.pucl.org/Topics/Law/2003/malimath-recommendations.html

INTRODUCTION

”

pratibha.p@mcolegals.in

!"#$%&'#

B.A.LL.B from 
Campus Law Centre
University of Delhi

()*+"$%,+-
Corporate, Compliances 

and Litigation

!"#$"#%&'()'%*+"+'
,#',#$,*

!"#$%&'()$*%"+!,

!"#$%&

MCO LEGALS

Denial of ‘timely justice’ amounts to denial of 
‘justice’ itself. Two are integral to each other. Timely 
disposal of cases is essential for maintaining the rule 
of law and providing access to justice which is a 
guaranteed fundamental right. However, as the 
present report indicates, the Indian judicial system is 
unable to deliver timely justice because of huge 
backlog of cases for which the current judge strength 
is completely inadequate. Further, in addition to the 
already backlogged cases, the system is not being 
able to keep pace with the new cases being instituted, 
and is not being able to dispose of a comparable 
number of cases. The already severe problem of 
backlogs is, therefore, getting exacerbated by the day, 
leading to a dilution of the Constitutional guarantee 
of access to timely justice and erosion of the rule of 
law.
The Law Commission of India and various other 
committees has also discussed the matter of arrears 
and backlogs in its various reports and expressed its 
concern for reducing the pendency of cases. 
Similarly, the Apex Court in its various judgments 
has expressed its concern regarding the pendency of 
cases in courts. Despite these efforts, Indian judiciary 
is still overburdened with phenomenal growth in 
litigations and very low disposal rate. 

The Law Commission of India in its 77th Report 1 
(1978) expressed concern regarding the long delay 
and huge arrears of pending cases in various courts in 
the country. The Law Commission stressed that delay 
in justice could destroy the faith and confidence of 
people in the judiciary. The Law Commission to 
reduce the pendency in various courts recommended 
the following:
(a) that Alternate Dispute Resolution (ADR) 
techniques such as conciliation shall be adopted in 
civil cases,
(b) cases which have an element of emergency (i.e. 
Matrimonial and eviction cases, cases filed  before 
Motor Accident Claims Tribunals (MACT), cases 
under Succession Act, labour disputes) should be 
given priority and should be disposed off within less 
than a period of one year,

under Succession Act, labour disputes) should be 
given priority and should be disposed off within less 
than a period of one year,
(c) there should be adequate court rooms equipped 
with proper facilities and sufficient accommodation, 
(d) inspection of courts and training of judicial 
officers.
Malimath Committee Report (2003)  : The comm-
ittee expressed concern regarding enormous 
pendency and new inflow of cases in the courts 
across India. To tackle the situation of arrear and 
pendency, the Committee recommended the 
following: 
(a) Setting up of an “Arrear Eradication Scheme” to 
tackle cases pending for more than 2 years; 
(b) that the working days of the Supreme Court be 
raised to 206 days and High Court by 231 days to 
deal with arrear of cases; 
(c) the summary procedure prescribed by Section 262 
to 264 of the Criminal Procedure Code should be 
exercised in large number of cases in which 
punishment is two years and less to quicken the pace 
of justice;
(d) the Committee noted that the steps should be 
taken to increase the number of judges and a National 
Judicial Commission should be constituted at the 
national level to deal with the appointment of judges 
to the High Courts and the Supreme Court and to 
deal with the complaints of misconduct against them.
Justice Sobhag Mal Jain Memorial    (2006) on ‘Del-
ayed Justice’ by the then Chief Justice of India, 
Justice Y.K. Sabharwal, expressed concern regarding 
delay in dispensation of justice and noted that delay 
in disposal of cases not only creates disillusionment 
amongst the litigants, but also undermines the very 
capability of the system to impart justice in an 
efficient and effective manner. The following was 
recommended to reduce the arrears in the courts:
(a) Increase in the strength of judges by creating 
additional courts and by appointing additional 
judicial officers in the subordinate courts. 
Appointment of Ad hoc Judges under Article 224A of 
the Constitution to clear the backlog in the High 
Courts for a period of five years or till the backlog is 
cleared. 

[1]

REPORTS AND RECOMMENDATIONS

[2]

[3]

 [1] http://lawcommissionofindia.nic.in/51-100/report77.pdf  [2] http://www.pucl.org/Topics/Law/2003/malimath-recommendations.html

INTRODUCTION

”

pratibha.p@mcolegals.in

!"#$%&'#

B.A.LL.B from 
Campus Law Centre
University of Delhi

()*+"$%,+-
Corporate, Compliances 

and Litigation

!"#$"#%&'()'%*+"+'
,#',#$,*

!"#$%&'()$*%"+!,

!"#$%&

MCO LEGALS

Denial of ‘timely justice’ amounts to denial of 
‘justice’ itself. Two are integral to each other. Timely 
disposal of cases is essential for maintaining the rule 
of law and providing access to justice which is a 
guaranteed fundamental right. However, as the 
present report indicates, the Indian judicial system is 
unable to deliver timely justice because of huge 
backlog of cases for which the current judge strength 
is completely inadequate. Further, in addition to the 
already backlogged cases, the system is not being 
able to keep pace with the new cases being instituted, 
and is not being able to dispose of a comparable 
number of cases. The already severe problem of 
backlogs is, therefore, getting exacerbated by the day, 
leading to a dilution of the Constitutional guarantee 
of access to timely justice and erosion of the rule of 
law.
The Law Commission of India and various other 
committees has also discussed the matter of arrears 
and backlogs in its various reports and expressed its 
concern for reducing the pendency of cases. 
Similarly, the Apex Court in its various judgments 
has expressed its concern regarding the pendency of 
cases in courts. Despite these efforts, Indian judiciary 
is still overburdened with phenomenal growth in 
litigations and very low disposal rate. 

The Law Commission of India in its 77th Report 1 
(1978) expressed concern regarding the long delay 
and huge arrears of pending cases in various courts in 
the country. The Law Commission stressed that delay 
in justice could destroy the faith and confidence of 
people in the judiciary. The Law Commission to 
reduce the pendency in various courts recommended 
the following:
(a) that Alternate Dispute Resolution (ADR) 
techniques such as conciliation shall be adopted in 
civil cases,
(b) cases which have an element of emergency (i.e. 
Matrimonial and eviction cases, cases filed  before 
Motor Accident Claims Tribunals (MACT), cases 
under Succession Act, labour disputes) should be 
given priority and should be disposed off within less 
than a period of one year,

under Succession Act, labour disputes) should be 
given priority and should be disposed off within less 
than a period of one year,
(c) there should be adequate court rooms equipped 
with proper facilities and sufficient accommodation, 
(d) inspection of courts and training of judicial 
officers.
Malimath Committee Report (2003)  : The comm-
ittee expressed concern regarding enormous 
pendency and new inflow of cases in the courts 
across India. To tackle the situation of arrear and 
pendency, the Committee recommended the 
following: 
(a) Setting up of an “Arrear Eradication Scheme” to 
tackle cases pending for more than 2 years; 
(b) that the working days of the Supreme Court be 
raised to 206 days and High Court by 231 days to 
deal with arrear of cases; 
(c) the summary procedure prescribed by Section 262 
to 264 of the Criminal Procedure Code should be 
exercised in large number of cases in which 
punishment is two years and less to quicken the pace 
of justice;
(d) the Committee noted that the steps should be 
taken to increase the number of judges and a National 
Judicial Commission should be constituted at the 
national level to deal with the appointment of judges 
to the High Courts and the Supreme Court and to 
deal with the complaints of misconduct against them.
Justice Sobhag Mal Jain Memorial    (2006) on ‘Del-
ayed Justice’ by the then Chief Justice of India, 
Justice Y.K. Sabharwal, expressed concern regarding 
delay in dispensation of justice and noted that delay 
in disposal of cases not only creates disillusionment 
amongst the litigants, but also undermines the very 
capability of the system to impart justice in an 
efficient and effective manner. The following was 
recommended to reduce the arrears in the courts:
(a) Increase in the strength of judges by creating 
additional courts and by appointing additional 
judicial officers in the subordinate courts. 
Appointment of Ad hoc Judges under Article 224A of 
the Constitution to clear the backlog in the High 
Courts for a period of five years or till the backlog is 
cleared. 

[1]

REPORTS AND RECOMMENDATIONS

[2]

[3]

 [1] http://lawcommissionofindia.nic.in/51-100/report77.pdf  [2] http://www.pucl.org/Topics/Law/2003/malimath-recommendations.html

INTRODUCTION

”

pratibha.p@mcolegals.in

!"#$%&'#

B.A.LL.B from 
Campus Law Centre
University of Delhi

()*+"$%,+-
Corporate, Compliances 

and Litigation

!"#$"#%&'()'%*+"+'
,#',#$,*

!"#$%&'()$*%"+!,

!"#$%&

MCO LEGALS

Denial of ‘timely justice’ amounts to denial of 
‘justice’ itself. Two are integral to each other. Timely 
disposal of cases is essential for maintaining the rule 
of law and providing access to justice which is a 
guaranteed fundamental right. However, as the 
present report indicates, the Indian judicial system is 
unable to deliver timely justice because of huge 
backlog of cases for which the current judge strength 
is completely inadequate. Further, in addition to the 
already backlogged cases, the system is not being 
able to keep pace with the new cases being instituted, 
and is not being able to dispose of a comparable 
number of cases. The already severe problem of 
backlogs is, therefore, getting exacerbated by the day, 
leading to a dilution of the Constitutional guarantee 
of access to timely justice and erosion of the rule of 
law.
The Law Commission of India and various other 
committees has also discussed the matter of arrears 
and backlogs in its various reports and expressed its 
concern for reducing the pendency of cases. 
Similarly, the Apex Court in its various judgments 
has expressed its concern regarding the pendency of 
cases in courts. Despite these efforts, Indian judiciary 
is still overburdened with phenomenal growth in 
litigations and very low disposal rate. 

The Law Commission of India in its 77th Report 1 
(1978) expressed concern regarding the long delay 
and huge arrears of pending cases in various courts in 
the country. The Law Commission stressed that delay 
in justice could destroy the faith and confidence of 
people in the judiciary. The Law Commission to 
reduce the pendency in various courts recommended 
the following:
(a) that Alternate Dispute Resolution (ADR) 
techniques such as conciliation shall be adopted in 
civil cases,
(b) cases which have an element of emergency (i.e. 
Matrimonial and eviction cases, cases filed  before 
Motor Accident Claims Tribunals (MACT), cases 
under Succession Act, labour disputes) should be 
given priority and should be disposed off within less 
than a period of one year,

under Succession Act, labour disputes) should be 
given priority and should be disposed off within less 
than a period of one year,
(c) there should be adequate court rooms equipped 
with proper facilities and sufficient accommodation, 
(d) inspection of courts and training of judicial 
officers.
Malimath Committee Report (2003)  : The comm-
ittee expressed concern regarding enormous 
pendency and new inflow of cases in the courts 
across India. To tackle the situation of arrear and 
pendency, the Committee recommended the 
following: 
(a) Setting up of an “Arrear Eradication Scheme” to 
tackle cases pending for more than 2 years; 
(b) that the working days of the Supreme Court be 
raised to 206 days and High Court by 231 days to 
deal with arrear of cases; 
(c) the summary procedure prescribed by Section 262 
to 264 of the Criminal Procedure Code should be 
exercised in large number of cases in which 
punishment is two years and less to quicken the pace 
of justice;
(d) the Committee noted that the steps should be 
taken to increase the number of judges and a National 
Judicial Commission should be constituted at the 
national level to deal with the appointment of judges 
to the High Courts and the Supreme Court and to 
deal with the complaints of misconduct against them.
Justice Sobhag Mal Jain Memorial    (2006) on ‘Del-
ayed Justice’ by the then Chief Justice of India, 
Justice Y.K. Sabharwal, expressed concern regarding 
delay in dispensation of justice and noted that delay 
in disposal of cases not only creates disillusionment 
amongst the litigants, but also undermines the very 
capability of the system to impart justice in an 
efficient and effective manner. The following was 
recommended to reduce the arrears in the courts:
(a) Increase in the strength of judges by creating 
additional courts and by appointing additional 
judicial officers in the subordinate courts. 
Appointment of Ad hoc Judges under Article 224A of 
the Constitution to clear the backlog in the High 
Courts for a period of five years or till the backlog is 
cleared. 

[1]

REPORTS AND RECOMMENDATIONS

[2]

[3]

 [1] http://lawcommissionofindia.nic.in/51-100/report77.pdf  [2] http://www.pucl.org/Topics/Law/2003/malimath-recommendations.html

INTRODUCTION

”

pratibha.p@mcolegals.in

!"#$%&'#

B.A.LL.B from 
Campus Law Centre
University of Delhi

()*+"$%,+-
Corporate, Compliances 

and Litigation

Decoding the IBC (Amendment)
Ordinance, 2020:  Opening the
Pandora’s Box
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Amit Meharia

The impact of COVID-19 pandemic has been seen glob-
ally. India has been affected not only because of its 
domestic slowdown but also because of international 
recession.
At the commencement and during the pandemic lock-
down, two initiatives have been undertaken by the Gov-
ernment of India:
a On 24.03.2020, the threshold for initiation of Corpo-

rate Insolvency Resolution Process (for short “CIRP”) 
under the Insolvency and Bankruptcy Code, 2016 (for 
short “IBC”) against corporate debtors was increased 
from Rupees 1 lakh to Rupees 1 crore, vide MCA No-
tification No. S. O. 1205 (E) (for short ‘the Notice’). 
This action was taken to save a lot of businesses, 
which were already facing a threat of default and thus 
avoid large scale insolvencies.

b On 24.03.2020, Ld. Finance Minister in a press con-
ference has also stated that if current situation contin-
ues beyond 30.04.2020, the Government may also 
consider suspending the application of Sections 7, 9 
and 10 of the IBC for a period of 6 months.

c On 17.05.2020, the Indian Government in order to sus-
tain the economy has introduced the ‘Atma Nirbhar 
Package’. The Finance Minister announced that under 
the umbrella of the Atma Nirbhar Package, significant 
changes were to be brought to the IBC, with the sole 
object to promote the ease of doing business.

d In view of the above, the President of India has pro-
mulgated an Ordinance on 05.06.2020, to amend the 
IBC. The Insolvency and Bankruptcy (Amendment) 
Ordinance, 2020 (for short “Ordinance”) has been 
brought into force, which states that it shall come into 
effect at once i.e. date of publication, for suspension of 
bankruptcy proceedings against persons impacted by 
the outbreak of COVID-19.

1 Suspension of Initiation of CIRP

a Section 10A has been inserted to Section 10 of IBC.
b Section 10A of IBC is as follows:

“Section 10A: Suspension of initiation of corporate 
insolvency resolution process.
[10A. Notwithstanding anything contained in Sections 
7, 9 and 10, no application for initiation of corporate 
insolvency resolution process of a corporate debtor 
shall be filed, for any default arising on or after 25th 
March, 2020 for a period of six months or such further 
period, not exceeding one year from such date, as may 
be notified in this behalf:
Provided that no application shall ever be filed for 
initiation of corporate insolvency resolution process of 
a corporate debtor for the said default occurring 
during the said period.
Explanation: For the removal of doubts, it is hereby 
clarified that the provisions of this section shall not 
apply to any default committed under the said sections 
before 25th March, 2020.”

Key Takeaways of the Ordinance:

c Section 10A provides that no insolvency proceedings 
shall be initiated under Section 7, 9 and 10 of IBC for 
a period of six (6) months, w.e.f. 25.03.2020, which 
can be extended up-to maximum of (1) year.

e The Ordinance states that it shall come into force, at 
once and shall apply to defaults arising on or after 
25.03.2020 for a period of six (6) months, which may 
be extended up to one (1) year.

f The said period being from 25.03.2020 to a period of 
six (6) months, initially and extend the same for

d Hence there is suspension of CIRP:
Initiation of CIRP by a financial creditor under Section 
7 of IBC
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4 The intention of the notice issued by the government to 
increase the threshold from Rs. 1 lakh to Rs. 1 crore, is to 
relieve the companies from financial distress during the 
ongoing crisis.

5 The revision of threshold vide the notice will indeed 
come as a savior to small and medium sized companies, 
vulnerable to the wrath of lenders during these tough 
times. Further the increase is permanent in nature i.e. not 
limited to time.

6 The ordinance grants a blanket protection to corporate 
debtors for the defaults committed during the disruption 
period.

7 The use of the words “no application shall ever” in provi-
so to Section 10 makes it clear that even after the disrup-
tion period is over, no IBC proceedings shall be initiated 
for the default committed in the disruption period.

8 However, whether the default is in nature of an isolated 
one or continuing one, will always be a matter of fact and 
may lead to situation where the protection under the pro-
viso to section 10A may not be available to the debtor in 
the times to come.

9 A blanket and ‘forever’ protection would rather actually 
incentivize a debtor to accelerate default during disrup-
tion and avail a permanent escape. This cannot be the 
intent of the law.

10 The default for which protection is sought under Section 
10A has to be established. The Debtor seeking protection 
has to establish that it is not an old continued default but 
caused due to Covid 19 pandemic.

11 The intent of the Ordinance is commendable, however 
the concerns raised in this article might be points for 
future litigation. Now it is upon the Courts how they 
interpret the Ordinance.

further period not exceeding one (1) year in totality. 
(for short “disruption period”) 
The proviso inserted to Section 10A uses the words 
“no application shall ever be filed”, this means that the 
proviso gives a protection in perpetuity for the defaults 
occurred by debtors during the disruption period. 
However, whether the default is in nature of an isolat-
ed one or continuing one, will always be a matter of 
facts and may lead to situation where the protection 
under the proviso to section 10A may not be available 
to the debtor in the times to come.

g

The Explanation to Section 10A provides that the pro-
visions of the Ordinance shall not be applicable to 
CIRP initiated prior to 25.03.2020. i.e. defaults that 
occurred before 25.03.2020, may be subject to IBC 
proceedings.

h

Bar on Initiation of Fraudulent or Wrongful Trad-
ing by Resolution Professional
Clause 3 has been inserted to Section 66.1

Section 66(3) of IBC is as follows:2

“In Section 66 of the Principal Act, after sub-section 
(2), the following sub-section, shall be inserted, 
namely:
(3) Notwithstanding anything contained in this sec-
tion, no application shall be filed by a resolution pro-
fessional under sub-section (2), in respect of such 
default against which initiation of corporate insolven-
cy resolution process is suspended as per Section 
10A.”
Section 66 (2) of the IBC provides that, if, the direc-
tors allow a corporate debtor to trade where they knew 
or ought to have known that the any business of the 
corporate debtor has been carried on with intent to 
defraud creditors or any fraudulent purpose, the corpo-
rate debtor can be held personally liable.

3

Section 66(3) provides that resolution professionals 
will be barred from initiating fraudulent trading or 
wrongful trading application against directors of com-
panies where the IBC process is suspended as per Sec-
tion 10A. Section 66 (3) has to be read in consonance 
with Section 10A.

4

As per Section 10A, initiation of CIRP is suspended 
under Section 7, 9 and 10 of IBC. Similarly, under 
Section 66 (3) no application for fraudulent or wrong-
ful trading can be filed during this disruption period 
while the initiation of CIRP is suspended.

5

Major Concerns and Conclusion
The primary object behind the Ordinance is to protect 
the interest of business entities/ debtors who have suf-
fered economic distress because of COVID 19 pan-
demic.

1

However, it may not end up completely absolving the 
business entities/ debtors  from liability in times to 
come.

2

The liability will be subject to IBC and this Ordinance 
provides only a breather period to the business enti-
ties/ debtors.

3
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