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Denial of ‘timely justice’ amounts to denial of 
‘justice’ itself. Two are integral to each other. Timely 
disposal of cases is essential for maintaining the rule 
of law and providing access to justice which is a 
guaranteed fundamental right. However, as the 
present report indicates, the Indian judicial system is 
unable to deliver timely justice because of huge 
backlog of cases for which the current judge strength 
is completely inadequate. Further, in addition to the 
already backlogged cases, the system is not being 
able to keep pace with the new cases being instituted, 
and is not being able to dispose of a comparable 
number of cases. The already severe problem of 
backlogs is, therefore, getting exacerbated by the day, 
leading to a dilution of the Constitutional guarantee 
of access to timely justice and erosion of the rule of 
law.
The Law Commission of India and various other 
committees has also discussed the matter of arrears 
and backlogs in its various reports and expressed its 
concern for reducing the pendency of cases. 
Similarly, the Apex Court in its various judgments 
has expressed its concern regarding the pendency of 
cases in courts. Despite these efforts, Indian judiciary 
is still overburdened with phenomenal growth in 
litigations and very low disposal rate. 

The Law Commission of India in its 77th Report 1 
(1978) expressed concern regarding the long delay 
and huge arrears of pending cases in various courts in 
the country. The Law Commission stressed that delay 
in justice could destroy the faith and confidence of 
people in the judiciary. The Law Commission to 
reduce the pendency in various courts recommended 
the following:
(a) that Alternate Dispute Resolution (ADR) 
techniques such as conciliation shall be adopted in 
civil cases,
(b) cases which have an element of emergency (i.e. 
Matrimonial and eviction cases, cases filed  before 
Motor Accident Claims Tribunals (MACT), cases 
under Succession Act, labour disputes) should be 
given priority and should be disposed off within less 
than a period of one year,

under Succession Act, labour disputes) should be 
given priority and should be disposed off within less 
than a period of one year,
(c) there should be adequate court rooms equipped 
with proper facilities and sufficient accommodation, 
(d) inspection of courts and training of judicial 
officers.
Malimath Committee Report (2003)  : The comm-
ittee expressed concern regarding enormous 
pendency and new inflow of cases in the courts 
across India. To tackle the situation of arrear and 
pendency, the Committee recommended the 
following: 
(a) Setting up of an “Arrear Eradication Scheme” to 
tackle cases pending for more than 2 years; 
(b) that the working days of the Supreme Court be 
raised to 206 days and High Court by 231 days to 
deal with arrear of cases; 
(c) the summary procedure prescribed by Section 262 
to 264 of the Criminal Procedure Code should be 
exercised in large number of cases in which 
punishment is two years and less to quicken the pace 
of justice;
(d) the Committee noted that the steps should be 
taken to increase the number of judges and a National 
Judicial Commission should be constituted at the 
national level to deal with the appointment of judges 
to the High Courts and the Supreme Court and to 
deal with the complaints of misconduct against them.
Justice Sobhag Mal Jain Memorial    (2006) on ‘Del-
ayed Justice’ by the then Chief Justice of India, 
Justice Y.K. Sabharwal, expressed concern regarding 
delay in dispensation of justice and noted that delay 
in disposal of cases not only creates disillusionment 
amongst the litigants, but also undermines the very 
capability of the system to impart justice in an 
efficient and effective manner. The following was 
recommended to reduce the arrears in the courts:
(a) Increase in the strength of judges by creating 
additional courts and by appointing additional 
judicial officers in the subordinate courts. 
Appointment of Ad hoc Judges under Article 224A of 
the Constitution to clear the backlog in the High 
Courts for a period of five years or till the backlog is 
cleared. 
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 [1] http://lawcommissionofindia.nic.in/51-100/report77.pdf  [2] http://www.pucl.org/Topics/Law/2003/malimath-recommendations.html
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1 Introduction
1.1 An Arbitrator is entrusted with a duty to adjudicate 

upon disputes. Independence and Impartiality of the 
arbitrators are the hallmarks of arbitration. This 
requirement is extremely important in circumstances 
wherein the appointment of the adjudicator is left to 
the parties to a dispute or sometimes to only one of the 
parties. The Arbitration and Conciliation Act, 1996 
(for short “Arbitration Act”) aims to bolster the neu-
trality of arbitrators.

2 Legislative Framework
2.1 Section 12 of the Arbitration Act sets out the grounds 

for challenge of the appointment of an arbitrator. 
Clause 1 of Section 12, makes it mandatory for the 
arbitrator to disclose in writing any circumstances, 
which may give rise to justifiable doubts about his/her 
appointment as an arbitrator. The second condition 
provides for circumstances, which are likely to affect 
the arbitrator’s ability to devote sufficient time to com-
plete the arbitration within a period of 12 months. The 
Fifth Schedule shall be referred to determine circum-
stances, which may give rise to justifiable doubts 
regarding the impartiality of an arbitrator.

2.2 The Circumstances in the Fifth Schedule majorly 
includes arbitrator’s relationship with the counsel or 
parties for instance: arbitrator is an employee or affili-
ate of one of the parties, relationship of the arbitrator 
with the dispute, arbitrator’s direct or indirect interest 
in the dispute, previous services for one of the parties, 
relationship between an arbitrator and another arbitra-
tor, other circumstances such as arbitrator is a manag-
er, director or part of the management, or has a similar 
controlling influence, is an affiliate of one of the par-
ties, where the affiliate is not directly involved in the 
matters in dispute in the arbitration.

2.3 The second part of Section 12 sets out conditions 
under which the appointment of an arbitrator may be

challenged.  The two conditions include circumstances 
which may give rise to justifiable doubts about the 
appointment as an arbitrator or the arbitrator does not 
possess the qualifications as agreed to by the parties.

2.4 The appointment of an arbitrator can be challenged 
only for reasons about which the party becomes aware 
after the appointment has been made. The Seventh 
Schedule provides the circumstances such as any rela-
tionship with the parties or counsel or subject matter of 
the dispute under which the appointment of an arbitra-
tor may be challenged. The Circumstances are arbitra-
tor’s relationship with the counsel or the parties, rela-
tionship of the arbitrator with the dispute and arbitra-
tor’s direct or indirect interest in the dispute etc.

3.1 The Arbitration Act does not disqualify a former em-
ployee or an employee of party from acting as an arbi-
trator, provided there are no justifiable doubts as to his 
independence and impartiality. The Supreme Court 
through various judicial pronouncements has held the 
same in the affirmative.

3.2 However, the same is subject to the facts and circum-
stances of the case.

The Supreme Court considered the question where in a 
contract with a PSU, an employee is named as an arbi-
trator whether such an appointment is valid. The Court 
held the following:
If the party with open eyes enters into a contract with 
a government department or a PSU containing a clause 
that the directors/ secretaries shall be the arbitrator he 
cannot turn around subsequently and challenge the 
appointment of the arbitrator

a Indian Oil Corporation Limited -Vs- Raja Trans-
port, (2009) 8 SCC 520 [Paras 13, 14, 30 to 39]

3 Judicial Pronouncements on the issue whether em-
ployee or ex-employee of a party may be appointed 
as an Arbitrator
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The named arbitrator is an employee of the company is not ipso facto 
ground to raise a presumption of bias or partiality or lack of indepen-
dence on his part

TRF Limited -Vs- Energo Engineering, (2017) 8 SCC 377 [Paras 27 
to 34, 41 to 53]

b

The Supreme Court considered the question whether an ineligible arbi-
trator can nominate an arbitrator. The Court held the following:

Where the named arbitrator being a secretary or director had nothing to 
do with the subject matter of the contract becomes a named arbitrator 
such appointment is valid
Government Companies should reconsider their policy providing for 
employee arbitrators

If the Managing Director as an arbitrator is interested in the outcome of 
the dispute, he cannot be eligible to be an arbitrator

Perkins Eastman Architects -Vs- HSCC India Ltd, 2019 SCC 
Online 1517 [Relevant Paras 18 to 26]

c

The Supreme Court considered the question whether an arbitrator who 
has become ineligible could nominate an arbitrator. The Court held the 
following:
If the CMD could not be an arbitrator, he could nominate someone else 
as an arbitrator

Bharat Broadbands Network Limited -Vs- United Telecoms Limit-
ed, (2019) 5 SCC 719 [Paras 15 to 22]

d

The Supreme Court considered whether the requirement of Section 12 
(5) could be waived by the parties. It was held that:

If the arbitrator becomes ineligible, he cannot nominate another arbi-
trator. However, the parties may by an express agreement in writing 
waive the applicability of Section 12 (5) of the Arbitration Act.
Voestalpine -Vs- DMRC (2017) 4 SCC 665 [Paras 18, 21 to 30]e

The Supreme Court considered in a contract with a government wheth-
er employees or ex government employees can be an arbitrator. The 
Supreme Court held that:
The panel of arbitrators suggested by DMRC i.e. respondent in the 
present case were government employees or ex government employ-
ees.
The Supreme Court held that the mere fact that the panel had govern-
ment employees will not make the arbitrators ineligible.

Bias or likelihood of bias could not be attributed simply on the ground 
that the suggested panel of arbitrators served the government.

CMD is a person interested in the outcome of the disputes

Once an arbitrator becomes ineligible to be an arbitrator in dispute, he 
cannot nominate another arbitrator
The Court followed the principle of “Quit facit per alium facit per se” 
i.e. what cannot be done directly cannot be done indirectly.

4 Conclusion
4.1 The Supreme Court has settled the procedure that must be followed by 

parties to challenge the appointment of the arbitrator. The following 
may be concluded from the above discussion:

a An arbitration agreement e.g. may contain a clause for Chief Managing 
Director or Managing Director to be the Arbitrator:
Such clause is common in contracts with the government depart-
ment/PSU
CMD or MD has direct interest in the outcome of arbitration
As such CMD or MD is disqualified from being an arbitrator

b An arbitration agreement e.g. may say CMD/MD will nominate:

d An arbitration agreement may say that one arbitrator to be nominated 
by CMD/MD and another by other side and that both such nominees 
will appoint chairman arbitrator.

Hence such a clause is bad in law

CMD or MD has direct interest in the outcome of arbitration

c An arbitration agreement e.g. may say CMD/MD to give a panel of 
three names and other side may choose one:
CMD/MD has direct interest in the outcome of arbitration
CMD/MD is disqualified from appointing an arbitrator
Hence most likely CMD/MD will be disqualified from giving names of 
three person to other side for choosing one, to be as arbitrator
Hence most likely such clause may be held bad in law, if contested at 
any point of time in future

Both the parties will have interest in outcome of the arbitration.

e Waiver
The parties may voluntarily decide to waive the requirement Section 
12(5) of the Arbitration Act by an express agreement in writing
However, if there is no agreement for waiver in writing, the appoint-
ment happening under section 11 (6) of the Arbitration Act should not 
be ruled out.
We are of the view that waiver should not be limited to express agree-
ment in writing. The waiver can be based on acts of the parties, where 
they have acted and changed their position both in law and equity e.g. 
parties went ahead with appointment of arbitrator, tribunal constituted 
and proceeding commenced.

Both parties, respectively, will be disqualified to appoint their nomi-
nees as arbitrators
No doubt, the chairman arbitrator appointed, will not be connected to 
the parties
Most likely such clause may be held bad in law, if contested at any 
point of time in future

As such CMD/MD is disqualified from being an arbitrator
Hence CMD/MD is also disqualified from appointing an arbitrator
If the CMD is ineligible, he cannot nominate another arbitrator
Hence such a clause is bad in law


