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1. INTRODUCTION

1.1 A three-judge bench of the Supreme Court of India (SC) has
recently in its judgment dated 18.09.2023 in the case of BTL
EPC Ltd. v. Macawber Beekay Pvt Ltd & Ors. 2023 SCC
OnLine SC 1223 expounded on the limited scope of judicial
review by Courts in complex commercial or contractual
matters.

1.2 The Bench while allowing the appeal in favour of BTL EPC
Ltd. (Appellant) noted that the Courts should not readily
interfere in commercial and contractual matters, especially
those involving complex technical issues.

2. BRIEF FACTS

2.1 Telangana State Power Generation Company Limited
(TSPGCL) awarded a contract to Bharat Heavy Electrical
Limited (BHEL) for setting up the Yadadri Thermal Power
Station. For subcontracting a part of the work i.e., designing,
engineering, manufacturing and supply works pertaining to
Ash Handling Plant, BHEL published Notice Inviting
Tenders dated 24.06.2022 (Tender), inviting bids from the
prospective bidders.

2.2 The Tender included certain pre-qualification requirements
for the bidders. Clause 01.00.00 of the tender documents
included technical criteria to be an eligible bidder, and
clause 01.01.01 contained four specific requirements that
the prospective bidders were required to fulfil for their bids
to be considered by BHEL.

2.3 Further, clause 01.01.02 specifically contemplated
conditions for the bidders, who did not fulfil the aforesaid
technical requirements, to become eligible to participate in
the tender process, by collaborating/associating with a party
that meets the requirements of clause 01.01.01. Therefore,
even if the bidder itself was not able to meet the technical
criteria, such non-compliance would be obviated if the
bidder collaborated or associated, through furnishing a
consortium agreement, with a party that meets those

technical criteria of clause 01.01.01, either individually or
in conjunction with the bidder himself.

2.4 On 23.07.2020, Public Procurement Division in the
Department of Expenditure of Union Ministry of Finance
(DoE) issued an Order that imposed a requirement of
registration with the Competent Authority in India for a
bidder which shares a land border with India to be eligible
to bid in procurement of goods and services. Subsequently,
the Ministry of Finance published a clarification through
OM dated 08.02.2021, which excluded the procurement of
goods and services from the ambit of earlier order dated
23.07.2020.

2.5 BHEL awarded the Tender to Appeallant vide Letter of
Intent dated 29.09.2022 (LOI).

2.6 Macawber Beekay Pvt. Ltd. (Respondent No.1) challenged
this award of contract through a writ petition under Article
226 of the Constitution before the High Court of Karnataka
(HC) contending that the award of contract was in breach of
the conditions imposed on the bidder as per the DoE’s Order
dated 23.07.2020, as the Chinese company collaborating
with the Appellant was not registered with the Competent
Authority in India.

2.7 The Single Judge of the HC dismissed the writ petition by
ruling that the OM dated 08.02.2021 had clarified that raw
material can be procured from an entity even if it is not
registered with the Competent Authority, and since
Appeallant only sought support for design, erection and
commissioning, the bid did not violate the procurement
order. The Single Judge further observed that the Court’s
scrutiny was limited to decision-making process and since
it not arbitrary and, the process did not merit interference by
the court.

2.8 However, the judgment was challenged in appeal before the
Division Bench, which reversed the decision of Single
Judge, on the ground that the requirement of mandatory
registration with the Competent Authority had not been
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done away with by the OM dated 08.02.2021 and the same
was overlooked by BHEL; thus, the decision-making was
flawed. The Division Bench set aside the award of contract
in favour of the appellant and further directed BHEL to
process the bid submitted by Respondent No.1.

3. ISSUE(S)

3.1 The issue before the SC was that whether the HC was
correct in holding that the bid submitted by the Appellant
was liable to be rejected on the ground that the Chinese
company with whom it had entered into a consortium
agreement was not registered with the Competent Authority
in terms of the DoE’s Order dated 23.07.2020.

4. JUDGMENT & DISCUSSION

4.1 The SC noted that though the Appellant did not fulfil the
technical requirements as stipulated in clause 01.01.01 of
the tender documents, the Appellant took aid of eligibility
relaxations given under clause 01.01.02, by furnishing a
consortium agreement jointly executed by the Appellant and
the Chinese company which fulfilled the technical criteria.

4.2 The bidding consortium, in terms of clause 7.2 of the pre-
qualification requirements, required to have at least 51%
ownership stake in the associate company, which was absent
since the consortium agreement did not involve any stake of
the Chinese company to be held by the Appellant. Thus, the
SC held that this agreement was not in the form of
consortium agreement, as stipulated in clause 7.2 of the
tender documents; but rather, a pure and simple agreement
in terms of clause 01.01.02.

4.3 In relation to the applicability of the conditions imposed viz.
Order dated 23.07.2020, the SC opined that the primary
decision on whether the appellant meets the technical
requirement, on account of the fact that the collaborator i.e.,
Chinese company was not registered, rests with BHEL;
which did not find any infirmity on the part of the Appellant.
SC also noted that, both, BHEL and TSPGCL found that the
agreement was in the nature of a service agreement and not
a “consortium”. Thus, the SC held that since the Appellant’s
bid was not in the nature of a joint bid, but rather a
standalone bid, the registration requirement as per the OM
dated 23.07.2020 did not apply in the present case. SC
further took into consideration the fact that BHEL had
examined Appellant’s manufacturing units and approved
Appellant’s bid after due consideration and satisfaction.

4.4 Thereafter, SC relied on its previous judgment in the case of
Tata Motors Limited vs Brihan Mumbai Electric Supply &
Transport Undertaking (BEST) and Others, 2023 SCC
OnLine SC 671, to highlight the settled principle of law that
in cases involving complex technical issues, such as the one
in the present case, the Courts should exercise restraint in
exercising its power of judicial review. The Courts ought to
defer to the discretion of the tender inviting authority which
is best placed to interpret the terms of tender. Rather than
delving into the complex technical issues, the Courts ought
to restrict its judicial review to the decision-making process
opted by the tendering authority and to examine
arbitrariness or mala fides, if any. Therefore, the SC opined
that in the circumstances of the present case wherein the
question involved complex technical issues, the interference
of Division Bench of the HC was not warranted.

4.5 Thus, the SC considering the above-mentioned limited
scope of judicial review and taking note of the fact that a
major chunk of the work allotted to the Appellant has been
completed and that any altercation would go against the
interest of both, BHEL and TSPGCL, allowed the appeal
and set aside the order passed by the HC.

5. CONCLUSION

5.1 This judgment highlighted the important aspect of limited
judicial review in matters involving complex technical
issues wherein, albeit one of the parties to contract is a
“State” within the meaning of Article 12 of the Constitution
of India, the Courts should exercise restraint in exercising
its discretionary powers of judicial review and the courts
must restrict itself to issue involving arbitrariness,
irrationality, mala fides and bias in the processes.

A copy of the judgment is annexed hereto at page 3 to 19.
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