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Denial of ‘timely justice’ amounts to denial of 
‘justice’ itself. Two are integral to each other. Timely 
disposal of cases is essential for maintaining the rule 
of law and providing access to justice which is a 
guaranteed fundamental right. However, as the 
present report indicates, the Indian judicial system is 
unable to deliver timely justice because of huge 
backlog of cases for which the current judge strength 
is completely inadequate. Further, in addition to the 
already backlogged cases, the system is not being 
able to keep pace with the new cases being instituted, 
and is not being able to dispose of a comparable 
number of cases. The already severe problem of 
backlogs is, therefore, getting exacerbated by the day, 
leading to a dilution of the Constitutional guarantee 
of access to timely justice and erosion of the rule of 
law.
The Law Commission of India and various other 
committees has also discussed the matter of arrears 
and backlogs in its various reports and expressed its 
concern for reducing the pendency of cases. 
Similarly, the Apex Court in its various judgments 
has expressed its concern regarding the pendency of 
cases in courts. Despite these efforts, Indian judiciary 
is still overburdened with phenomenal growth in 
litigations and very low disposal rate. 

The Law Commission of India in its 77th Report 1 
(1978) expressed concern regarding the long delay 
and huge arrears of pending cases in various courts in 
the country. The Law Commission stressed that delay 
in justice could destroy the faith and confidence of 
people in the judiciary. The Law Commission to 
reduce the pendency in various courts recommended 
the following:
(a) that Alternate Dispute Resolution (ADR) 
techniques such as conciliation shall be adopted in 
civil cases,
(b) cases which have an element of emergency (i.e. 
Matrimonial and eviction cases, cases filed  before 
Motor Accident Claims Tribunals (MACT), cases 
under Succession Act, labour disputes) should be 
given priority and should be disposed off within less 
than a period of one year,

under Succession Act, labour disputes) should be 
given priority and should be disposed off within less 
than a period of one year,
(c) there should be adequate court rooms equipped 
with proper facilities and sufficient accommodation, 
(d) inspection of courts and training of judicial 
officers.
Malimath Committee Report (2003)  : The comm-
ittee expressed concern regarding enormous 
pendency and new inflow of cases in the courts 
across India. To tackle the situation of arrear and 
pendency, the Committee recommended the 
following: 
(a) Setting up of an “Arrear Eradication Scheme” to 
tackle cases pending for more than 2 years; 
(b) that the working days of the Supreme Court be 
raised to 206 days and High Court by 231 days to 
deal with arrear of cases; 
(c) the summary procedure prescribed by Section 262 
to 264 of the Criminal Procedure Code should be 
exercised in large number of cases in which 
punishment is two years and less to quicken the pace 
of justice;
(d) the Committee noted that the steps should be 
taken to increase the number of judges and a National 
Judicial Commission should be constituted at the 
national level to deal with the appointment of judges 
to the High Courts and the Supreme Court and to 
deal with the complaints of misconduct against them.
Justice Sobhag Mal Jain Memorial    (2006) on ‘Del-
ayed Justice’ by the then Chief Justice of India, 
Justice Y.K. Sabharwal, expressed concern regarding 
delay in dispensation of justice and noted that delay 
in disposal of cases not only creates disillusionment 
amongst the litigants, but also undermines the very 
capability of the system to impart justice in an 
efficient and effective manner. The following was 
recommended to reduce the arrears in the courts:
(a) Increase in the strength of judges by creating 
additional courts and by appointing additional 
judicial officers in the subordinate courts. 
Appointment of Ad hoc Judges under Article 224A of 
the Constitution to clear the backlog in the High 
Courts for a period of five years or till the backlog is 
cleared. 

[1]

REPORTS AND RECOMMENDATIONS

[2]

[3]

 [1] http://lawcommissionofindia.nic.in/51-100/report77.pdf  [2] http://www.pucl.org/Topics/Law/2003/malimath-recommendations.html
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CHANGES IN INDIAN 
INSOLVENCY CODE IN TIMES OF 
PANDEMIC - COVID-19
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EQUIREMENT OF CHANGESA.

1. The continuing havoc created by the pandem-
ic-COVID-19 to the financials stature  of  the  compa-
nies,  apart  from  the  human  lives,  demanded  urgent 
modifications/ amendments in the Insolvency laws of 
India, i.e. Insolvency and Bankruptcy Code, 2016 (in 
short “IBC”).

DECODING THE ANNOUNCEMENT AND WAY 
FORWARD 

B.

1. That vide notification dated 24.03.2020, an immediate 
change was brought in  the  minimum  threshold  limit  
for  filing  of  Insolvency  proceedings  which was 
increased from current Rupees One Lacs to Rupees 
One Crores, under Section 4 of the IBC.

2. The notification applies to all stakeholders and is 
effective from 25.03.2020

3. No mention of outer time period for applicability of 
the increased threshold and it shall apply till the same 
is reduced by the Government under Section 4.

4. Hence,  Section  7  (Initiation  of  corporate  insolvency  
resolution  process  by financial creditor), section 9 
(Application for initiation of corporate insolvency 
resolution  process  by  operational  creditor)  and  sec-
tion  10  (Initiation  of corporate  insolvency  process  
by  corporate  applicant)  applications  can  be filed 
under the IBC only if the amount of default by the 
Company/ Corporate Debtor is Rupees One Crore or 
more.

5. The  Ld.  Finance  Minister  also  in  contingency  plan  
stated  that  if  current situation continues beyond 
30.04.2020, the Government may also consider sus-
pending the Sections 7, 9 and 10 of the IBC for a 

2. Thus on 24.03.2020, Mrs. Nirmala Sitharaman, Ld. 
Finance Minister came forward  to  make  announce-
ment  giving  relief  to  the  business  houses  and assist 
them to bypass the current un-certainty instead of 
facing insolvency actions.

period of 6 months. However, no notifications has 
been issued till date.
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C. THE SHORT COMINGS THEREOF
1. The Finance Minister though stated the threshold was 

increased "so that we can  prevent  the  triggering  of  
defaults  against  MSMEs",  however  the notification 
nowhere mentions that it is only applicable to 
MSMEs.

2. It is not clarified as to whether the Notification is pro-
spective or retrospective and  if  the  increased  thresh-
old  would  also  apply  to  applications  that  have 
already been filed but stand not admitted till 
24.03.2020 under IBC before the  Hon'ble  National  
Company  Law  Tribunal  for  initiation  of  insolvency 
proceedings.
It is well-established that a statute/ amendment / noti-
fication which merely  affect  procedure  are  presumed  
to  be  retrospective  in  its application. [Hitendra 
Vishnu Thakur v. State of Maharashtra, (1994) 4 SCC 
602]

6. The  Insolvency Bankruptcy  Board of  India  (in  short  
“IBBI”) has  vide notification  dated  March  29,  
2020,  also  amended  the Insolvency  and Bankruptcy  
Board  of  India (Insolvency  Resolution  Process  for  
Corporate Persons) Regulations, 2016 granting certain 
relaxations.

a. Regulation  40C  has  been  inserted  with  regard  to  
meeting  of  the timelines  for  Corporate  Insolvency  
Resolution  Process  (in  short “CIRP”).

b. Period  of  lockdown  shall  not  be  counted  for  the  
purposes  of calculation of timeline for any activity in 
relation to a CIRP.

c. Effective date of Amendment to be 29.03.2020

The  Procedural  laws  are  related  to  forum  and  lim-
itation  whereas, those  related  to  remedial,  such  as  
right  of  action  and  appeal  is substantive in nature
Though  every  litigant  has  a  vested  right  in  subst-
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The Amendment by IBBI is effective from 29.03.2020 
but the lockdown was effective from 25.03.2020. Thus, 
their seems to be no intelligible differentia for exclusion 
of the period of lockdown from March 25, 2020 to March 
28, 2020 is missing.

3.

D. LIKELY FUTURE 
1. Due to lockdown, the performance of contracts and pay-

ments thereof shall be  manifestly  disrupted,  resulting  
in  trigger  event  for  creditors,  both financial and opera-
tional, to initiate insolvency proceedings.

2. This  amendment  is  likely  to  also  help  medium  and  
small  industries  who have been hit the hardest by the 
lockdown.

3. But  the  increase  of  the  threshold  limit  shall  also  
adversely  impact  the interest of the Operational Credi-
tors.

4. The  date  of  operation  of  the  notification,  as  to  
whether  retrospective  or prospective  have  to  be  
addressed  by  the  Government  to  prevent  the Compa-
nies, already facing severe financial stress from going 
into Insolvency Proceedings. 

5. The contingent plan as proposed by Ld. Finance Minister 
for suspension of the  Section  7,  9  and  10  of  IBC  is  
to  be  seriously  considered  by  the Government.

6. One angel that the Government may consider is guiding 
the Creditors and Debtors to pre- mediation process such 
that it can result in breather for the already stressed com-
panies into finding a swift resolution and abatement of 
the Insolvency proceedings.

7. However,  once  the  economy  is  back  on  track,  it  shall  
be  the  duty  of  the Government  to  lower  the  threshold  
limit,  such  that  the  same  does  not remain a blunt blade 
in the hands of operational creditors.

antive  law  but  no such right exists in procedural law.


