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COMPARISON BETWEEN AMENDMENTS RECOMMENDED BY LAW COMMISSION IN IT’S 246TH
 REPORT TO ARBITRATION AND CONCILIATION ACT, 1996 AND THE 

ARBITRATION AND CONCILIATION (AMENDMENT) ORDINANCE, 2015 

 

PROPOSED AMENDMENTS IN 246
TH

 REPORT OF LAW COMMISSION  ARBITRATION AND CONCILIATION (AMENDMENT) ORDINANCE, 2015 

Preamble: 

After the words, ͞Model Laǁ aŶd Rules the folloǁiŶg ďe iŶseƌted: 

And whereas it is further required to improve the law relating to domestic arbitration, 

international commercial arbitration and enforcement of foreign arbitral awards as also 

to define the law relating to conciliation, in order to provide a fair, expeditious and 

cost-effective means of dispute resolution; 

Not adopted. 

Section 2 

Afteƌ the ǁoƌds, ͞paŶel of aƌďitƌatoƌs͟ add ͞aŶd, iŶ the Đase of aŶ aƌďitƌatioŶ 
conducted under the rules of an institution providing for appointment of an emergency 

aƌďitƌatoƌ, iŶĐludes suĐh eŵeƌgeŶĐǇ aƌďitƌatoƌ;͟ 

Not adopted. 

S 2(1)(e): Add sub-seĐtioŶ ;iͿ ďegiŶŶiŶg ǁith the ǁoƌds, ͞iŶ Đase of aŶ aƌďitƌatioŶ otheƌ 
thaŶ iŶteƌŶatioŶal ĐoŵŵeƌĐial aƌďitƌatioŶ,͟ ďefoƌe the ǁoƌds, ͞the pƌincipal Civil Court 

of oƌigiŶal juƌisdiĐtioŶ͟ 

Adopted. 

S 2(1)(e)(ii): New sub-section. 

͞iŶ Đase of aŶ iŶteƌŶatioŶal ĐoŵŵeƌĐial aƌďitƌatioŶ, the High Couƌt eǆeƌĐisiŶg 
jurisdiction over the principal Civil Court of original jurisdiction in a district, and 

includes the High Court in exercise of its ordinary original civil jurisdiction, having 

jurisdiction to decide the questions forming the subject-matter of the arbitration if the 

same had been the subject-matter of a suit, but does not include any Court of a grade 

inferior to such High Court, or in cases involving grant of interim measures in  respect 

Modified sub-section is inserted. 

S 2(1)(e)(ii): ͞iŶ Đase of aŶ iŶteƌŶatioŶal ĐoŵŵeƌĐial aƌďitƌatioŶ, the High Couƌt iŶ 
exercise of its ordinary original civil jurisdiction, having jurisdiction to decide questions 

forming the subject-matter of the arbitration suit if the same had been the subject-

matter of a suit, and in other cases, a High Court having jurisdiction to hear appeals 

from decrees of courts subordinate to that High Court; 
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of arbitrations outside India, the High Court exercising its jurisdiction over the court 

having jurisdiction to grant such measures as per the laws of India, and includes the 

High Court in exercise of its ordinary original civil jurisdiction. 

S 2(1)(f)(iii): Delete the ǁoƌds, ͞a ĐoŵpaŶǇ oƌ͟ ďefoƌe the ǁoƌds, ͞aŶ assoĐiation or a 

ďodǇ of iŶdiǀiduals͟ 

Adopted. 

S 2(1)(h): Add the ǁoƌds, ͞oƌ aŶǇ peƌsoŶ ĐlaiŵiŶg thƌough oƌ uŶdeƌ suĐh paƌtǇ͟ afteƌ 
the ǁoƌds, ͞paƌtǇ to aŶ aƌďitƌatioŶ agƌeeŵeŶt͟ 

Not Adopted. 

S 2(1)(hh): New sub-section. 

͞“eat of aƌďitƌatioŶ ŵeaŶs the juƌidiĐal seat of the aƌďitƌatioŶ͟ 

Not Adopted. 

S 2(2): Add the ǁoƌd, ͞oŶlǇ͟ afteƌ the ǁoƌds, ͞shall applǇ͟ aŶd delete the ǁoƌd ͞plaĐe͟ 
aŶd iŶset the ǁoƌd ͞seat͟ iŶ its plaĐe. 

Pƌoǀiso: ͞Pƌoǀided that, suďjeĐt to aŶ eǆpƌess agƌeeŵeŶt to the ĐoŶtƌaƌǇ, the 
provisions of section 9, 27, 37(1)(a) and 37(3) shall also apply to international 

commercial arbitration even if the seat of arbitration is outside India, if an award made, 

or that which might be made, in such place would be enforceable and recognized 

undeƌ Paƌt II of this AĐt.͟ 

Not Adopted. 

S 2(2A): New sub-section. 

͞NotǁithstaŶdiŶg aŶǇ judgŵeŶt/ deĐƌee to the ĐoŶtƌaƌǇ, the aŵeŶdŵeŶt to this suď-

section (2) shall not apply to applications which are pending before any judicial 

authority on the date of such amendment, and which have arisen in relation to 

aƌďitƌatioŶs ǁheƌe the date of aƌďitƌatioŶ agƌeeŵeŶt is pƌioƌ to Ϭϲ.Ϭϵ.ϮϬϭϮ.͟ 

Not Adopted. 

Section 6A: New section. 

͞ϲA ;ϭͿ IŶ ƌelatioŶ to aŶǇ aƌďitƌatioŶ pƌoĐeediŶg oƌ a pƌoĐeediŶg uŶdeƌ aŶǇ of the 
provisions of this Act pertaining to the arbitration, the Court or arbitral tribunal, 

notwithstanding anything contained in the Code of Civil Procedure, 1908, shall have the 

The content of this section is duly incorporated under Section 31A. 
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discretion to determine- 

a) Whether costs are payable by one party to another; 

b) The amount of such costs; and 

c) When such costs are to be paid. 

Explanation- For the purpose of this sub-seĐtioŶ, ͞Đosts͟ ŵeaŶs ƌeasoŶaďle Đosts 
relating to- 

i. The fees and the expenses of the arbitrators, Courts and witnesses; 

ii. Legal fees and expenses; 

iii. Any administration fees of the institution supervising the arbitration; and 

iv. Any other expenses incurred in connection with the arbitral or Court 

proceedings and the arbitral award. 

(2) If the Court or arbitral tribunal decides to make an order as to payment of costs- 

a) The general rule is that the unsuccessful party will be ordered to pay the costs 

of the successful party; or 

b) The Court or arbitral tribunal may make a different order for reasons o be 

recorded in writing.  

(3) In determining the costs, the Court or the arbitral tribunal shall have regard to all 

the circumstances, including- 

a) The conduct of all parties; 

b) Whether a party has succeed partly in the case; 

c) Whether a party had made a frivolous counter claim leading to delay in the 

disposal of the arbitral proceedings; and 

d) Whether any reasonable offer to settle the dispute is made by a party and is 

refused by the other party. 

(4) The Court or arbitral tribunal may make any order under this section including an 

order that a party shall pay- 
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a) A poƌtioŶ of aŶotheƌ paƌtǇ’s Đosts; 
b) A stated aŵouŶt iŶ ƌespeĐt of aŶotheƌ paƌtǇ’s Đosts; 
c) Costs from or until a certain date only; 

d) Costs incurred before the proceedings have begun; 

e) Costs relating to particular steps taken in the proceeding; 

f) Costs relating only to a distinct part of the proceedings; and 

g) Interest on costs from or until a certain date. 

(5) An agreement which has the effect that a party is to pay the whole or part of the 

costs of the arbitration in any event shall be only valid if such agreement is made after 

the dispute has ariseŶ.͟ 

Section 7(1): Afteƌ the ǁoƌds, ͞ĐoŶtƌaĐtual oƌ Ŷot͟ add, ͞ĐoŶĐeƌŶiŶg a suďjeĐt ŵatteƌ 
Đapaďle of settleŵeŶt ďǇ aƌďitƌatioŶ.͟ 

Not Adopted. 

S 7(3A) and (3B): New sub-sections. 

͞(3A) Am arbitration agreement is in writing if its content is recorded in any form, 

whether or not the arbitration agreement or contract had been concluded orally, by 

conduct, or by other means. 

(3B) The requirement that an arbitration agreement be in writing is met by an 

electronic communication if the information contained therein is accessible so as to be 

usable for subsequent reference. 

Explanation- Foƌ the puƌpose of this AĐt, ͞eleĐtƌoŶiĐ ĐoŵŵuŶiĐatioŶ͟ ŵeaŶs aŶǇ 
communication that the parties make by means of data ŵessages; ͞data ŵessage͟ 
means information generated, sent, received or stored by electronic, magnetic, optical 

or similar means, including, but not limited to, electronic data interchange (EDI), 

eleĐtƌoŶiĐ ŵail, telegƌaŵ, teleǆ aŶd teleĐopǇ.͟ 

Not Adopted. 

Not Proposed. S 7(4)(b): Afteƌ the ǁoƌds, ͞oƌ otheƌ ŵeaŶs of teleĐoŵŵuŶiĐatioŶ͟ add the ǁoƌds, 
͞iŶĐludiŶg ĐoŵŵuŶiĐatioŶ thƌough eleĐtƌoŶiĐ ŵeaŶs͟ 
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S 8(1): Afteƌ the ǁoƌds, ͞suďstaŶĐe of the dispute, ƌefeƌ͟ add ͞to aƌďitƌatioŶ, suĐh of͟ 
and afteƌ the ǁoƌds ͞the paƌties to͟ add ͞the aĐtioŶ ǁho aƌe paƌties to the͟ aŶd afteƌ 
the ǁoƌd ͞aƌďitƌatioŶ͟ add the ǁoƌd agƌeeŵeŶt ͞. 

Not Adopted. 

S 8(1): Proviso added. 

͞Pƌoǀided that Ŷo suĐh ƌefeƌeŶĐe shall ďe ŵade oŶlǇ iŶ Đases ǁheƌe- 

i. The parties to the action who are not parties to the arbitration agreement, are 

necessary parties to the action; 

ii. The judicial authority finds that the arbitration agreement does not exist or is 

null and void. 

Explanation 1- If the judicial authority is prima facie satisfied about the existence of an 

arbitration agreement, it shall refer the parties to arbitration and leave the final 

determination of the existence of the arbitration agreement to the arbitral tribunal in 

accordance with section 16, which shall decide the same as a preliminary issue; 

Any pleading filed in relation to any interim application which has been filed before the 

judicial authority shall not be treated to be a statement on the substance of the dispute 

foƌ the puƌpose of this seĐtioŶ.͟ 

Not Adopted. 

Not Proposed. S 8(1): It is substituted. 

͞A judiĐial authoƌitǇ ďefoƌe ǁhiĐh aŶ aĐtioŶ is ďƌought iŶ a ŵatteƌ ǁhiĐh is the suďjeĐt 
of an arbitration agreement shall, if a party to the arbitration agreement or any person 

claiming under him or through him, so applies not later than when submitting his first 

statement on the substance of the dispute, then, notwithstanding any judgment, 

decree or order of the Supreme Court or any Court, refer the parties to arbitration 

unless it finds that prima facie no valid arbitratioŶ agƌeeŵeŶt eǆists.͟ 

Not Proposed. S 8(2): Proviso added.  

͞Pƌoǀided that ǁheƌe the oƌigiŶal aƌďitƌatioŶ agƌeeŵeŶt oƌ a Đeƌtified ĐopǇ theƌeof is 
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not available with the party applying for reference to arbitration under sub-section (1), 

and the said agreement or certified copy is retained by the other party to that 

agreement, then, the party so applying shall file such application along with a copy of 

the arbitration agreement and a petition praying the Court to call upon the other party 

to produce the oƌigiŶal agƌeeŵeŶt oƌ its dullǇ Đeƌtified ĐopǇ ďefoƌe that Couƌt͟. 

S 9 is renumbered. Sub-section (2) and (3) are added.  

͞;ϮͿ Wheƌe, ďefoƌe the aƌďitƌal pƌoĐeediŶgs, a Couƌt gƌaŶts aŶǇ iŶteƌiŵ ŵeasuƌe of 
protection under sub-section (1), the arbitral proceedings shall be commenced within 

60 days from the date of such grant or within such shorter or future time as indicated 

by the Court, failing which the interim measure of protection shall cease to operate. 

(3) Once the arbitral tribunal has been constituted, the Court shall, ordinarily, not 

entertain an Apllication under this provision unless circumstances exist owing to which 

the ƌeŵedǇ uŶdeƌ seĐtioŶ ϭϳ is Ŷot effiĐaĐious.͟ 

S 9 is renumbered. Sub-section (2) and (3) are added.  

A modified sub-section (2) has been adopted. 

͞;ϮͿ Wheƌe, ďefoƌe the ĐoŵŵeŶĐeŵeŶt of aƌďitƌal pƌoĐeediŶgs, a Couƌt oƌdeƌs foƌ aŶǇ 
interim measure of protection under sub-section (1), the arbitral proceedings shall be 

shall be commenced within a period of ninety days from the date of such order or 

ǁithiŶ suĐh fuƌtheƌ tiŵe as the Couƌt ŵaǇ deteƌŵiŶe.͟ 

Sub-section (3) has been adopted. 

S 11(4)(b): Afteƌ the ǁoƌds ͞ďǇ the͟ delete ͞Chief JustiĐe͟ aŶd add ǁoƌds ͞High Couƌt͟ 
aŶd afteƌ the ǁoƌds ͞desigŶated ďǇ͟ delete the ǁoƌd ͞hiŵ͟ aŶd add the ǁoƌd ͞it͟. 

 

Change has been incorporated with modification in Section 11(4).  

The ǁoƌds, ͞the Chief JustiĐe oƌ aŶǇ peƌsoŶ oƌ aŶǇ iŶstitutioŶ desigŶated ďǇ hiŵ͟ aƌe 
suďstituted ďǇ ͞the “upƌeŵe Couƌt oƌ, as the Đase ŵaǇ ďe, the High Couƌt oƌ aŶǇ peƌson 

oƌ aŶǇ iŶstitutioŶ desigŶated ďǇ suĐh Couƌt͟. 

S 11(5): Afteƌ the ǁoƌds ͞ďǇ the͟ delete ͞Chief JustiĐe͟ aŶd add ǁoƌds ͞High Couƌt͟ 
aŶd afteƌ the ǁoƌds ͞desigŶated ďǇ͟ delete the ǁoƌd ͞hiŵ͟ aŶd add the ǁoƌd ͞it͟. 

Change has been incorporated with modification in Section 11(5).  

The ǁoƌds, ͞the Chief JustiĐe oƌ aŶǇ peƌsoŶ oƌ aŶǇ iŶstitutioŶ desigŶated ďǇ hiŵ͟ aƌe 
suďstituted ďǇ ͞the “upƌeŵe Couƌt oƌ, as the Đase ŵaǇ ďe, the High Couƌt oƌ aŶǇ peƌsoŶ 
or any institutioŶ desigŶated ďǇ suĐh Couƌt͟. 

S 11(6)(c): Afteƌ the ǁoƌds ͞ŵaǇ ƌeƋuest the͟ delete ͞Chief JustiĐe͟ aŶd add ǁoƌds 
͞High Couƌt͟ aŶd afteƌ the ǁoƌds ͞desigŶated ďǇ͟ delete the ǁoƌd ͞hiŵ͟ aŶd add the 
ǁoƌd ͞it͟. 

Change has been incorporated with modification in Section 11(6).  

The ǁoƌds, ͞the Chief JustiĐe oƌ aŶǇ peƌsoŶ oƌ aŶǇ iŶstitutioŶ desigŶated ďǇ hiŵ͟ aƌe 
suďstituted ďǇ ͞the “upƌeŵe Couƌt oƌ, as the Đase ŵaǇ ďe, the High Couƌt oƌ aŶǇ peƌsoŶ 
oƌ aŶǇ iŶstitutioŶ desigŶated ďǇ suĐh Couƌt͟. 
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S 11(6A): New sub-section. 

͞AŶ appoiŶtŵeŶt ďǇ the High Couƌt oƌ the peƌsoŶ oƌ the iŶstitutioŶ desigŶated ďǇ it 
under sub-section (4) or sub-section (5) or sub-section (6) shall not be made only if the 

High Court finds that the arbitration agreement does not exist or is null and void. 

Explanation 1- If the High Court is prima facie satisfied regarding the existence of an 

arbitration agreement it shall refer the parties to arbitration and leave the final 

determination of the existence of the arbitration agreement to the arbitral tribunal in 

accordance with section 16, which shall decide the same as a preliminary issue. 

Explanation 2- For the removal of any doubt, it is clarified that reference by the High 

Court to any person or institution designated by it shall not be regarded as a delegation 

of judicial power. 

Explanation 3- The High Court may take steps to encourage the parties to refer the 

disputes to institutionalized arbitration by a professional Indian or International 

Aƌďitƌal IŶstitute.͟ 

S 11(6A) and (6B) have been newly inserted. 

“;6AͿ The Supreme Court or, as the case may be, the High Court, while considering any 

application under sub-section (4) or, sub-section (5) or, sub-section (6), shall, 

notwithstanding any judgment, decree or order of any court, confine to the 

examination of the existence of an arbitration agreement. 

(6B) The designation of any person or institution by the Supreme Court or, as the case 

may be, the High Court, for the purposes of this section shall not be regarded as a 

delegation of judicial power of the “upƌeŵe Couƌt oƌ the High Couƌt͟. 

 

 

 

S 11(7): Afteƌ the ǁoƌds, ͞oƌ suď-seĐtioŶ ;ϲͿ͟ add the ǁoƌds ͞oƌ suď-seĐtioŶ ;ϲAͿ͟ aŶd 
afteƌ the ǁoƌds ͞to the͟ delete the ǁoƌds ͞Chief JustiĐe oƌ the͟ aŶd the ǁoƌds ͞High 
Couƌt is fiŶal ǁheƌe aŶ aƌďitƌal tƌiďuŶal has ďeeŶ appoiŶted oƌ a͟ aŶd afteƌ the ǁoƌds 
͞desigŶated ďǇ͟ delete the ǁoƌds ͞hiŵ is fiŶal͟ aŶd iŶseƌt the ǁoƌds ͞the High Couƌt, 
aŶd Ŷo appeal, iŶĐludiŶg letteƌs pateŶt appeal, shall lie agaiŶst suĐh oƌdeƌ.͟ 

Change has been incorporated under section 11(7) with modification. 

The ǁoƌds ͞the Chief JustiĐe oƌ aŶǇ peƌsoŶ oƌ aŶǇ iŶstitutioŶ desigŶated ďǇ hiŵ is fiŶal͟ 
aƌe suďstituted ďǇ ͞the “upƌeŵe Couƌt oƌ, as the Đase ŵaǇ ďe, the High Couƌt oƌ aŶǇ 
person or any institution designated by such Court is final and no appeal including 

Letters Patent Appeal shall lie agaiŶst suĐh deĐisioŶ͟. 

S 11(8): Delete the ǁoƌds ͞The Chief JustiĐe oƌ the peƌsoŶ oƌ the iŶstitutioŶ desigŶated 
ďǇ hiŵ, iŶ appoiŶtiŶg aŶ aƌďitƌatoƌ,͟ aŶd add the ǁoƌds ͞The High Couƌt oƌ the peƌsoŶ 
or the institution designated by it, in appointing an arbitrator, shall seek a disclosure in 

writing from the prospective arbitrator in terms of section 12 sub-seĐtioŶ ;ϭͿ aŶd͟ 

“ ϭϭ;ϴͿ;ďͿ: Add the ǁoƌds ͞the ĐoŶteŶts of the disĐlosuƌe aŶd͟ 

S 11(8): Previous sub-section is substituted with the following: 

͞(8) The Supreme Court or, as the case may be, the High Court or any person or any 

institution designated by such Court, before appointing an arbitrator, shall seek a 

disclosure in writing from the prospective arbitrator in terms of sub-section (1) of 

section 12, and have due regard to: 

a) Any qualification required for the arbitrator by the agreement of the parties; 
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and 

b) The contents of the disclosure and other considerations as are likely to secure 

the appoiŶtŵeŶt of aŶ iŶdepeŶdeŶt aŶd iŵpaƌtial aƌďitƌatoƌ͟. 

S 11(9): Delete the ǁoƌds ͞Chief JustiĐe͟ aŶd add the ǁoƌds ͞“upƌeŵe Couƌt͟ ďefoƌe 
the ǁoƌds ͞of IŶdia͟ aŶd afteƌ the ǁoƌds ͞desigŶated ďǇ͟ delete the ǁoƌd ͞hiŵ͟ aŶd 
add the ǁoƌd ͞it͟. 

The following change has been incorporated in S 11(9): 

The ǁoƌds, ͞the Chief Justice of India or any person or any institution designated by 

hiŵ͟ aƌe suďstituted ǁith ͞the “upƌeŵe Couƌt oƌ, a peƌsoŶ desigŶated ďǇ that Couƌt͟. 

S 11(10): Afteƌ the ǁoƌd ͞The͟ delete the ǁoƌds ͞Chief JustiĐe͟ aŶd add the ǁoƌds 
͞High Couƌt͟ aŶd afteƌ the ǁoƌds ͞sĐheŵe as͟ delete the ǁoƌd ͞he͟ aŶd add the ǁoƌd 
͞it͟ aŶd afteƌ the ǁoƌds ͞suď-seĐtioŶ ;ϲͿ to͟ delete the ǁoƌd ͞hiŵ͟ aŶd add the ǁoƌd 
͞it͟. 

S 11(10): Previous sub-section is substituted with the following: 

͞;ϭϬͿ The “upƌeŵe Couƌt oƌ, as the case may be, the High Court or any person or any 

institution designated by such Court may deem appropriate for dealing with matters 

entrusted by sub-section (4) or, sub-section (5) or, sub-seĐtioŶ ;ϲͿ, to it͟. 

S 11(11): Afteƌ the ǁoƌds ͞suď-section (6) to͟ delete the ǁoƌds ͞the Chief JustiĐes of͟ 
aŶd afteƌ the ǁoƌds ͞High Couƌt oƌ͟ delete the ǁoƌd ͞theiƌ͟ aŶd add the ǁoƌd ͞its͟ aŶd 
afteƌ the ǁoƌds ͞desigŶates, the͟, delete the ǁoƌds ͞Chief JustiĐe͟ aŶd add ǁoƌds 
͞High Couƌt͟ aŶd afteƌ the ǁoƌd ͞oƌ͟ delete the ǁoƌds ͞his͟ aŶd the ǁoƌd ͞its͟ 

The following changes have adopted in Section 11(11): 

The ǁoƌds, ͞the Chief JustiĐes of diffeƌeŶt High Couƌts oƌ theiƌ desigŶates, the Chief 
JustiĐe oƌ his desigŶate to ǁhoŵ the ƌeƋuest has ďeeŶ fiƌst ŵade͟ aƌe suďstituted with 

the ǁoƌds, ͞diffeƌeŶt High Couƌts oƌ theiƌ desigŶates, the High Couƌt oƌ its desigŶate to 
ǁhoŵ the ƌeƋuest has ďeeŶ fiƌst ŵade͟. 

S 11(12)(a): Afteƌ the ǁoƌds ͞ƌefeƌeŶĐe to͟ delete the ǁoƌds ͞Chief JustiĐe͟ aŶd add 
the ǁoƌds ͞High Couƌt͟ aŶd afteƌ the ǁoƌds ͞ƌefeƌeŶĐe to͟ delete the ǁoƌds ͞Chief 
JustiĐe͟ aŶd add the ǁoƌds ͞“upƌeŵe Couƌt͟ 

“ ϭϭ;ϭϮͿ;ďͿ: Afteƌ the ǁoƌds ͞ƌefeƌeŶĐe to͟ delete the ǁoƌds ͞Chief JustiĐe͟ aŶd add 
the ǁoƌds ͞High Couƌt͟ aŶd afteƌ the ǁoƌds ͞ĐoŶstƌued as a ƌefeƌeŶĐe to,͟ delete the 

ǁoƌds ͞the Chief JustiĐe of͟ aŶd afteƌ the ǁoƌds ͞iŶ that Đlause, to͟ delete the ǁoƌds 
͞the Chief JustiĐe of͟ 

S 11(12): Previous sub-section is substituted with the following: 

͞;ϭϮͿ ;aͿ Wheƌe the ŵatteƌ ƌefeƌƌed to iŶ suď-sections (4), (5), (6), (7), (8) and (10) arise 

iŶ aŶ iŶteƌŶatioŶal ĐoŵŵeƌĐial aƌďitƌatioŶ, the ƌefeƌeŶĐe to ͞the “upƌeŵe Couƌt oƌ, as 
the Đase ŵaǇ ďe, the High Couƌt͟ iŶ those suď-sections shall be construed as a 

ƌefeƌeŶĐe to the ͞“upƌeŵe Couƌt͟; aŶd 

(b) Where the matter referred to in sub-sections (4), (5), (6), (7), (8) and (10) arise in 

aŶǇ otheƌ aƌďitƌatioŶ, the ƌefeƌeŶĐe to ͞the “upƌeŵe Couƌt oƌ, as the Đase ŵaǇ ďe, the 
High Couƌt͟ iŶ those suď-seĐtioŶs shall ďe ĐoŶstƌued as a ƌefeƌeŶĐe to the ͞High Couƌt͟ 
within whose local limits the principal Civil Court referred to in clause (e) of sub-section 

(1) of section 2 is situate, and where the High Court itself is the Court referred to in that 

http://mcolegals.in/


9 | P a g e                                                                                                                                                                    Knowledge Bank  
                                                                                                                                                                                               04.11.2015 

 

Đlause, to that High Couƌt͟. 

S 11(13): New sub-section.  

͞AŶ appliĐatioŶ ŵade uŶdeƌ this section for appointment of an arbitrator or arbitrators 

shall be disposed of by the Supreme Court or the High Court or their designate, as the 

case may be, as expeditiously as possible and an endeavor shall be made to dispose of 

the matter within 60 days from the date of service of notice t the opposite party. 

New sub-section (13) has been adopted with slight modification. 

͞;ϭϯͿ AŶ appliĐatioŶ ŵade uŶdeƌ this seĐtioŶ foƌ appoiŶtŵeŶt of aŶ aƌďitƌatoƌ oƌ 
arbitrators shall be disposed of by the Supreme Court or the High Court or the person 

or the institution designated by such Court, as the case may be, as expeditiously as 

possible and an endeavor shall be made to dispose of the matter within sixty days from 

the date of service of notice t the opposite party. 

S 11(14): New sub-section. 

͞;ϭϰͿ IŶ deteƌŵiŶiŶg the fees of the aƌďitƌal tƌiďuŶal iŶ Đase of aƌďitƌatioŶs otheƌ thaŶ 
internal commercial arbitrations and the schedule for its payment to the arbitral 

tribunal, the High Court is empowered to frame necessary rules, and for which purpose 

the High Court may look to the Sixth Schedule of the Act. 

Explanation- For the removal of doubt, it is hereby clarified that this sub-section (14) of 

section 11 shall not apply in case where parties have agreed for determination of fees 

as peƌ the ƌules of aŶ aƌďitƌal iŶstitutioŶ.͟ 

S 11(14): New sub-section has been adopted wit modification. 

͞;ϭϰͿ Foƌ the puƌpose of deteƌŵiŶatioŶ of fees of the aƌďitƌal tƌiďuŶal aŶd the ŵaŶŶeƌ 
of its payment to the arbitral tribunal, the High Court may frame such rules as may be 

necessary, after taking into consideration the rates specified in the Fourth Schedule. 

Explanation- For the removal of doubts, it is hereby clarified that this sub-section shall 

not apply to international commercial arbitration and in arbitrations (other than 

international commercial arbitration) in case where parties have agreed for 

deteƌŵiŶatioŶ of fees as peƌ the ƌules of aŶ aƌďitƌal iŶstitutioŶ͟. 

Not Proposed. S 11A: New section. 

͞;ϭͿ If the CeŶtƌal GoǀeƌŶŵeŶt is satisfied and it is necessary or expedient so to do, it 

may, by notification in the Official Gazette, amend the Fourth Schedule and thereupon 

the Fourth Schedule shall be deemed to have been amended accordingly. 

(2) A copy of every notification proposed to be issued under sub-section (1), shall be 

laid in each House of Parliament, while it is in session, for a total period of thirty days 

which may be comprised in one session or two or more successive sessions, and if, 

before the expiry of the session immediately following the session or the successive 

sessions aforesaid, both Houses agree in disapproving the issue of the notification or 

both Houses agree in disapproving the issue of the notification or both Houses agree in 

making any modification in the notification, the notification shall not be issued or as the 
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case may be, shall be issued only in such modified form as may be agreed upon by both 

the House of PaƌliaŵeŶt͟. 

S 12(1): Afteƌ the ǁoƌds ͞ǁƌitiŶg aŶǇ ĐiƌĐuŵstaŶĐes͟ add ͞-͞ aŶd delete the ǁoƌds 
͞likelǇ to giǀe ƌise to justifiaďle douďts as to his iŶdepeŶdeŶĐe oƌ iŵpaƌtialitǇ͟ aŶd 
insert sub-Đlause ͞;aͿ suĐh as the eǆisteŶĐe eitheƌ diƌeĐt oƌ iŶdiƌeĐt, of aŶǇ past oƌ 
present relationship with or interest in any of the parties or in relation to the subject-

matter in dispute, whether financial, business, professional or other kind, which is likely 

to giǀe ƌise to justifiaďle douďts as to his iŶdepeŶdeŶĐe oƌ iŵpaƌtialitǇ; aŶd͟ 

S 12(1)(b): New sub-clause. 

͞WhiĐh aƌe likelǇ to affeĐt his aďilitǇ to fiŶish the eŶtiƌe aƌďitƌatioŶ ǁithiŶ Ϯϰ ŵoŶths 
and render an award within 3 months from such date; 

Explanation 1- The contents of the Fourth Schedule shall be  treated as a guide in 

relation to determining whether circumstances exist which give rise to justifiable 

doubts as to the independence or impartiality of an arbitrator. 

Explanation 2- The disclosure shall be made by such person in the form set out in the 

Seventh Schedule of the Act.͟ 

S 12(5): New sub-section. 

(5) Notwithstanding any prior agreement to the contrary, any person whose 

relationship with the parties, Counsel or the subject matter of the dispute falls under 

one of the categories set out in the Fifth Schedule shall be ineligible to be as an 

arbitrator. 

Provided that parties may, subsequent to disputes having arisen between them, waive 

the applicability of this provision by an express agreement in writing; 

Provided further that the instant sub-section shall not apply to cases where an 

arbitrator has already been appointed prior to the effective date of the instant 

amendment. 

S 12(1) has been substituted with the following: 

͞WheŶ a peƌsoŶ is appƌoaĐhed iŶ ĐoŶŶeĐtioŶ ǁith his possiďle appoiŶtŵeŶt as aŶ 
arbitrator, he shall dispose writing any circumstances- 

a) Such as the existence either direct or indirect, of any past or present 

relationship with or interest in any of the parties or in relation to the subject 

matter in dispute, whether financial, business, professional or other kind, 

which is likely to give rise to justifiable doubts as to his independence or 

impartiality; and 

b) Which are likely to affect his ability to devote sufficient time to the arbitration 

and in particular his ability to complete the entire arbitration within a period of 

twelve months.  

Explanation 1- the grounds stated in the Fifth Schedule shall guide in determining 

whether circumstances exist which give rise to justifiable doubts as to the 

independence or impartiality of the arbitrator. 

Explanation 2- the disclosure shall be made by such person in the form specified in the 

Sixth Schedule. 

Section 12 (5): A new sub-section has been inserted. 

͞;ϱͿ NotǁithstaŶdiŶg aŶǇ pƌioƌ agƌeeŵeŶt to the ĐoŶtƌaƌǇ, aŶǇ peƌsoŶ ǁhose 
relationship, with the parties or the counsel or, the subject matter of the dispute, falls 

under any of the categories specified in the Seventh Schedule shall be ineligible to be 

appointed as an arbitrator: 

Provided that parties may, subsequent to disputes having arisen between them, waive 

the applicability of this sub-section by an express agreement in writing: 

Provided further that this sub-section shall not apply to cases where an arbitrator has 
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already been appointed on or before the commencement of the Arbitration and 

Conciliation (Amendment) OrdiŶaŶĐe, ϮϬϭϱ͟. 

S 14(1): Afteƌ the ǁoƌd ͞teƌŵiŶate͟ delete the ǁoƌd ͞if͟ aŶd add the ǁoƌds ͞aŶd he 
shall ďe suďstituted ďǇ aŶotheƌ aƌďitƌatoƌ if͟ 

S 14(1): The following changes have been adopted: 

The opeŶiŶg ǁoƌds ͞The ŵaŶdate of the aƌďitƌatoƌ shall teƌŵiŶate if͟, aƌe suďstituted 
ǁith ͞The ŵaŶdate of the aƌďitƌatoƌ shall teƌŵiŶate aŶd he shall ďe suďstituted ďǇ 
aŶotheƌ aƌďitƌatoƌ, if͟. 

S 14(1)(b): After sub-clause (b) of sub-section (1) of section 14 an Explanation gas been 

proposed. 

͞EǆplaŶatioŶ- Where an arbitrator whose relationship with the parties, Counsel or the 

subject matter of the dispute falls under one of the categories set out in the Fifth 

“Đhedule, suĐh aŶ aƌďitƌatoƌ shall ďe deeŵed to ďe ͞de juƌe uŶaďle to peƌfoƌŵ his 
fuŶĐtioŶs͟.͟ 

Not Adopted. 

S 16(7): New sub-section. 

͞;ϳͿ The aƌďitƌal tƌiďuŶal shall haǀe the poǁeƌ to ŵake aŶ aǁaƌd oƌ giǀe a ƌuliŶg 
notwithstanding that the dispute before it involves a serious question of law, 

complicated questions of fact or allegations of fraud or corruptioŶ etĐ.͟ 

Not Adopted. 

S 17(1): Delete the ǁoƌds, ͞UŶless otheƌǁise agƌeed ďǇ the paƌties,͟ aŶd add the ǁoƌds 
͞A paƌtǇ ŵaǇ, duƌiŶg͟ afteƌ the ǁoƌds ͞the aƌďitƌal͟ delete the ǁoƌds ͞tƌiďuŶal ŵaǇ͟ 
add the ǁoƌds ͞pƌoĐeediŶgs oƌ͟ afteƌ the ǁoƌd ͞at͟ delete the ǁoƌds ͞the ƌeƋuest of a 
paƌtǇ, oƌdeƌ a paƌtǇ to take͟ aŶd afteƌ the ǁoƌd ͞aŶǇ͟ add the ǁoƌds ͞tiŵe afteƌ 
making the arbitral award but before it is enforced in accordance with section 36, apply 

to the aƌďitƌal tƌiďuŶal foƌ aŶ͟ aŶd afteƌ the ǁoƌds ͞iŶteƌiŵ ŵeasuƌe of pƌoteĐtioŶ͟ 
delete the ǁoƌds ͞as the aƌďitƌal tƌiďuŶal ŵaǇ ĐoŶsideƌ ŶeĐessaƌǇ͟ aŶd afteƌ the ǁoƌds 
͞iŶ ƌespeĐt of͟ add the ǁoƌds ͞aŶǇ of the folloǁiŶg ŵatteƌs, ŶaŵelǇ:-͞ 

S 17(1)(a): New sub-clause is proposed. 

Section 17 has been substituted with the following: 

͞ϭϳ;ϭͿ A paƌtǇ ŵaǇ, duƌiŶg the aƌďitƌal proceedings or at any time after making the 

arbitral award but before it is enforced as per section 36, apply to the arbitral tribunal- 

i. For the appointment of a guardian for a minor or person of unsound mind for the 

purposes of the arbitral proceedings; or 

ii. For an interim measure of protection in respect of any of the following matters: 

a) The preservation, interim custody or sale of any good which are the subject 

matter of the arbitration agreement; 

b) Securing the amount in dispute in the arbitration; 
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͞;aͿ The pƌeseƌǀatioŶ, iŶteƌiŵ Đustody or sale of any good which are the subject matter 

of the aƌďitƌatioŶ agƌeeŵeŶt;͟ 

S 17(1)(b): New sub-clause is proposed. 

͞;ďͿ “eĐuƌiŶg the aŵouŶt iŶ dispute iŶ the aƌďitƌatioŶ;͟ 

S 17(1)(c): New sub-clause is proposed. 

͞;ĐͿ The deteŶtioŶ oƌ pƌeseƌǀatioŶ or inspection of any property or thing which is the 

subject matter of the dispute in arbitration, or as to which any question may arise 

therein and authorizing for any of the aforesaid purposes any person to enter upon any 

land or building in the possession of any party, or authorizing any samples to be taken, 

which may be necessary or expedient for the purpose of obtaining full information or 

eǀideŶĐe;͟ 

S 17(1)(d): New sub-clause is proposed. 

͞;dͿ IŶteƌiŵ iŶjuŶĐtioŶ oƌ the appoiŶtŵeŶt of a ƌeĐeiǀeƌ;͟ 

S 17(1)(e): New sub-clause is proposed. 

͞;eͿ “uĐh otheƌ iŶteƌiŵ ŵeasuƌe of pƌoteĐtioŶ as ŵaǇ appeaƌ to the aƌďitƌal tƌiďuŶal to 
be just and convenient, and the arbitral tribunal shall have the same power for making 

orders, as the court has for the purpose of, and in relation to, any proceedings before 

it.͟ 

S 17(2): Delete ǁoƌds ͞IŶ suď-seĐtioŶ ;ϮͿ͟ aŶd add the ǁoƌds ͞;ϮͿ: suďjeĐt to aŶǇ oƌdeƌs 
passed in an appeal under section 37, any order issued by the arbitral tribunal under 

this section shall be deemed to be an order of the Court for all purposes and shall be 

enforceable under the Code of Civil Procedure, 1908, in the same manner as if it were 

aŶ oƌdeƌ of the Couƌt.͟ 

c) The detention or preservation or inspection of any property or thing which is 

the subject matter of the dispute in arbitration, or as to which any question 

may arise therein and authorizing for any of the aforesaid purposes any person 

to enter upon any land or building in the possession of any party, or 

authorizing any samples to be taken, which may be necessary or expedient for 

the purpose of obtaining full information or evidence; 

d) Interim injunction or the appointment of a receiver; 

e) Such other interim measure of protection as may appear to the arbitral 

tribunal to be just and convenient, and the arbitral tribunal shall have the 

same power for making orders, as the court has for the purpose of, and in 

relation to, any proceedings before it. 

(2): subject to any orders passed in an appeal under section 37, any order issued by the 

arbitral tribunal under this section shall be deemed to be an order of the Court for all 

purposes and shall be enforceable under the Code of Civil Procedure, 1908, in the same 

manner as if it ǁeƌe aŶ oƌdeƌ of the Couƌt.͟ 

S 20 Delete the ǁoƌd ͞PlaĐe͟ aŶd add the ǁoƌds ͞“eat aŶd VeŶue͟ ďefoƌe the ǁoƌds Not Adopted. 
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͞of aƌďitƌatioŶ͟. 

S 20(1): Afteƌ the ǁoƌds ͞agƌee oŶ the͟ delete the ǁoƌd ͞plaĐe͟ aŶd add the ǁoƌd 
͞seat aŶd ǀeŶue͟  

S 20(3): Afteƌ the ǁoƌds ͞ŵeet at aŶǇ͟ delete the ǁoƌd ͞plaĐe͟ aŶd add the ͞ǁoƌd 
͞ǀeŶue͟. 

S 23(1): Explanation is added. 

͞EǆplaŶatioŶ- In his defense the respondent may also submit a counter claim or plead a 

set off, which shall be treated as being within the scope of reference and be 

adjudicated upon the arbitral tribunal notwithstanding that it may not fall within the 

scope of the initial reference to arbitration, but provided it falls within the scope of the 

aƌďitƌatioŶ agƌeeŵeŶt.͟ 

Not Adopted. 

Not Proposed. S 23: Sub-section 2A has been inserted. 

͞;ϮAͿ The RespoŶdeŶt, iŶ suppoƌt of his Đase, ŵaǇ also suďŵit a ĐouŶteƌ-claim or plead 

a set-off, which shall be adjudicated upon by the arbitral tribunal, if such counter-claim 

or set-off falls within the sĐope of the aƌďitƌatioŶ agƌeeŵeŶt.͟ 

S 24: Another Proviso added. 

͞Pƌoǀided fuƌtheƌ that the aƌďitƌal tƌiďuŶal shall, as faƌ as possiďle, hold oƌal heaƌiŶgs 
for the presentation of evidence or for oral argument on continuous days, and not 

grant adjournments unless sufficient cause is made out, and may impose costs 

iŶĐludiŶg eǆeŵplaƌǇ Đosts oŶ the paƌtǇ seekiŶg the adjouƌŶŵeŶt.͟ 

S 24: Another Proviso added with slight medication. 

͞Pƌoǀided fuƌtheƌ that the aƌďitƌal tƌiďuŶal shall, as faƌ as possiďle, hold oral hearings 

for the presentation of evidence or for oral argument on day-to-day basis, and not 

grant adjournments unless sufficient cause is made out, and may impose costs 

including exemplary costs on the party seeking adjournment without sufficient cause.͟ 

S 25(b): Afteƌ the ǁoƌds, ͞allegatioŶs ďǇ the ĐlaiŵaŶt͟, the ǁoƌds, ͞aŶd shall haǀe the 
discretion to treat the right of the respondent to file such statement of defense as 

haǀiŶg ďeiŶg foƌfeited.͟ 

Adopted. 

S 28(1): Afteƌ the ǁoƌds ͞Wheƌe the͟ delete the ǁoƌd ͞plaĐe͟ aŶd add the ǁoƌd ͞seat͟ 
afteƌ the ǁoƌds ͞of aƌďitƌatioŶ is͟ delete the ǁoƌd ͞situate͟ 

Not Adopted. 
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S 28(3): Afteƌ the ǁoƌds ͞tƌiďuŶal shall deĐide͟ delete the ǁoƌds ͞iŶ aĐĐoƌdaŶĐe ǁith͟ 
and add the words ͞haǀiŶg ƌegaƌd to͟ 

Sub-section (3) has been substituted. 

͞;ϯͿ While deĐidiŶg aŶd ŵakiŶg aŶ aǁaƌd, the aƌďitƌal tƌiďuŶal shall, iŶ all Đases, take 
iŶto aĐĐouŶt the teƌŵs of the ĐoŶtƌaĐt aŶd tƌade usages appliĐaďle to the tƌaŶsaĐtioŶ.͟ 

Not Proposed. S 29A: New section inserted. 

͞ϮϵA ;ϭͿ The aǁaƌd shall ďe ŵade ǁithiŶ a peƌiod of tǁelǀe ŵoŶths fƌoŵ the date the 
arbitral tribunal enters upon the reference.  

Explanation- For the purpose of this sub-section, an arbitral tribunal shall be deemed to 

have entered upon the reference on the date on which the arbitrator or all the 

arbitrators, as the case may be, have received notice, in writing, of their appointment. 

(2) If the award is made within a period of six months from the date the arbitral      

tribunal enters upon the reference, the arbitral tribunal shall be entitled to receive such 

amount of additional fees as the parties may agree. 

(3) The parties may, be consent, extend the period specified in sub-section (1) for 

making award for a further period not exceeding six months. 

(4) If the award is not made within the period specified in sub-section (1) or the 

extended period specified under sub-section (3), the mandate of the arbitrator(s) shall 

terminate unless the Court has, either prior to or after the expiry of the period so 

specified, extend the period: 

Provided that while extending the period under this sub-section, if the Court finds that 

the proceedings have been delayed for the reasons attributable to the arbitral tribunal, 

then, it may order reduction of fees of arbitrator(s) by not exceeding five percent for 

each month of such delay. 

(5) The extension of period referred to in sub-section (4) may be on the application of 

any of the parties and may be granted for only sufficient cause and on such terms and 

conditions as may be imposed by the Court. 
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(6) While extending the period referred to in sub-section (4), it shall be open to the 

Court to substitute one or all the arbitrators and if one or all the arbitrators are 

substituted, the arbitral proceedings shall continue from the stage already reached and 

on the basis of the evidence and materials already on the record, and the arbitrator(s) 

appointed under this section shall be deemed to have received evidence and materials 

on record.  

(7) In the event of arbitrator(s) being appointed under this section, the arbitral tribunal 

thus reconstituted shall be deemed to be in continuation of the previously appointed 

arbitral tribunal. 

(8) It shall be open to the Court to impose or exemplary costs upon any of the parties 

under this section. 

(9) An application filed under subsection (5) shall be disposed of by the Court as 

expeditiously as possible and endeavor shall be made shall be made to dispose of the 

matter within a period of sixty days from the date of service of notice to the opposite 

paƌtǇ.͟ 

Not Proposed. S 29B: New section inserted. 

͞ϮϵB ;ϭͿ NotǁithstaŶdiŶg ĐoŶtaiŶed aŶǇthiŶg iŶ this AĐt, the paƌties to aŶ aƌďitƌatioŶ 
agreement, may, at any stage either before or at the time of appointment of the 

arbitral tribunal, agree in writing to have their dispute resolved by fast track procedure 

specified in sub-section (3). 

(2) The parties to an arbitration agreement, while agreeing for resolution of dispute b 

fast track procedure, may agree that the arbitral tribunal shall consist of a sole 

arbitrator who shall be chosen by the parties. 

(3) The arbitral tribunal shall follow the following procedure while conducting 

arbitration proceeding under sub-section (1): 

a) The arbitral tribunal shall decide the dispute on the basis of written pleadings, 
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documents and submissions filed by the parties without any oral hearing; 

b) The arbitral tribunal shall have power to call for any further information or 

clarification from the parties in addition to the pleadings and documents filed 

by them; 

c) An oral hearing may be held only, if, all the parties make a request or if the 

arbitral tribunal considers it necessary to have oral hearing for clarifying 

certain issues; 

d) The arbitral tribunal may dispense with any technical formalities, if an oral 

hearing is held, and adopt such procedure as deemed appropriate for 

expeditious disposal of the case.  

(4) The award under this section shall be made within a period of six months from the 

date the arbitral tribunal enters upon the reference.   

(5) If the award is not made within the period specified in sub-section (4), the 

provisions of sub-sections (3) to (9) of section 29A shall apply to the proceedings. 

(6) The fees payable to the arbitrator and the manner of payment of the fees shall be 

such as may be agreed between the parties and the arbitrator.  

 

S 31(4): Afteƌ the ǁoƌds ͞its date aŶd the͟ delete the ǁoƌd ͞plaĐe͟ aŶd add the ǁoƌd 
͞seat͟ 

Not Adopted. 

S 31(7)(b): Afteƌ the ǁoƌds ͞ĐaƌƌǇ iŶteƌest at͟ add the ǁoƌds ͞Ϯ% peƌ aŶŶuŵ ŵoƌe 
thaŶ͟ aŶd ďefoƌe the ǁoƌds ͞ƌate of͟ add the ǁoƌd ͞ĐuƌƌeŶt͟ aŶd afteƌ the ǁoƌds ͞ƌate 
of͟ delete the ǁoƌds ͞eighteeŶ peƌ ĐeŶtuŵ peƌ aŶŶuŵ͟ aŶd add the ǁoƌd ͞iŶteƌest͟. 

S 31(7)(b): Two Explanations are added. 

͞EǆplaŶatioŶ ϭ- The eǆpƌessioŶ ͞ĐuƌƌeŶt ƌate of iŶteƌest͟ shall haǀe the saŵe ŵeaŶiŶg 
as assigned to it under Clause (2) section 2 of Interest Act, 1978. 

Explanation 2- The eǆpƌessioŶ ͞suŵ diƌeĐted to ďe paid ďǇ aŶ aƌďitƌal aǁaƌd͟ iŶĐludes 

S 31 (7) (b) is substituted.  

͞;ďͿ A suŵ diƌeĐted to ďe paid ďǇ aŶ aƌďitƌal aǁaƌd shall, uŶless the aǁaƌd otheƌǁise 
directs, carry interest at the rate of two per cent higher than the current rate of interest 

prevalent on the date of award, from the date of award to the date of payment. 

Explanation- The eǆpƌessioŶ ͞ĐuƌƌeŶt ƌate of iŶteƌest͟ shall haǀe the saŵe ŵeaŶiŶg as 
assigŶed to it uŶdeƌ Đlause ;ďͿ of seĐtioŶ Ϯ of the IŶteƌest AĐt, ϭϵϳϴ.͟ 
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the iŶteƌest aǁaƌded iŶ aĐĐoƌdaŶĐe ǁith seĐtioŶ ϯϭ;ϳͿ;aͿ.͟ 

S 31(8): Afteƌ the ǁoƌds ͞ďǇ the paƌties͟ delete ͞,-͞ aŶd delete the pƌoǀisioŶ foƌ suď-

Đlause ;aͿ ďefoƌe the ǁoƌds ͞the Đosts of͟ aŶd afteƌ the ǁoƌds ͞fiǆed ďǇ the aƌďitƌal 
tƌiďuŶal͟ delete ͞:͟ aŶd add the ǁoƌds ͞iŶ aĐĐoƌdaŶĐe ǁith seĐtioŶ ϲA of this AĐt.͟ Rest 

of the sub-section 8 be deleted.  

S 31 (8) is substituted. 

͞;ϴͿ The Đosts of aƌďitƌatioŶ shall ďe fiǆed ďǇ the aƌďitƌal tƌiďuŶal iŶ aĐĐoƌdaŶĐe ǁith 
section 31A. 

Proposed as Section 6A. S 31A: New section. 

͞ϯϭA ;ϭͿ IŶ ƌelatioŶ to aŶǇ aƌďitƌatioŶ pƌoĐeediŶg or a proceeding under any of the 

provisions of this Act pertaining to the arbitration, the Court or arbitral tribunal, 

notwithstanding anything contained in the Code of Civil Procedure, 1908, shall have the 

discretion to determine- 

a) Whether costs are payable by one party to another; 

b) The amount of such costs; and 

c) When such costs are to be paid. 

Explanation- For the purpose of this sub-seĐtioŶ, ͞Đosts͟ ŵeaŶs ƌeasoŶaďle Đosts 
relating to- 

i. The fees and the expenses of the arbitrators, Courts and witnesses; 

ii. Legal fees and expenses; 

iii. Any administration fees of the institution supervising the arbitration; and 

iv. Any other expenses incurred in connection with the arbitral or Court proceedings and 

the arbitral award. 

(2) If the Court or arbitral tribunal decides to make an order as to payment of costs- 

a) The general rule is that the unsuccessful party will be ordered to pay the costs 

of the successful party; or 

b) The Court or arbitral tribunal may make a different order for reasons o be 

recorded in writing.  

(3) In determining the costs, the Court or the arbitral tribunal shall have regard to all 
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the circumstances, including- 

a) The conduct of all parties; 

b) Whether a party has succeed partly in the case; 

c) Whether a party had made a frivolous counter claim leading to delay in the 

disposal of the arbitral proceedings; and 

d) Whether any reasonable offer to settle the dispute is made by a party and is 

refused by the other party. 

(4) The Court or arbitral tribunal may make any order under this section including an 

order that a party shall pay- 

a) A poƌtioŶ of aŶotheƌ paƌtǇ’s Đosts; 
b) A stated aŵouŶt iŶ ƌespeĐt of aŶotheƌ paƌtǇ’s Đosts; 
c) Costs from or until a certain date only; 

d) Costs incurred before the proceedings have begun; 

e) Costs relating to particular steps taken in the proceeding; 

f) Costs relating only to a distinct part of the proceedings; and 

g) Interest on costs from or until a certain date. 

(5) An agreement which has the effect that a party is to pay the whole or part of the 

costs of the arbitration in any event shall be only valid if such agreement is made after 

the dispute has arisen. 

S 34(1): Afteƌ the ǁoƌds, ͞suď-seĐtioŶ ;ϮͿ͟ add the ǁoƌds ͞, suď-seĐtioŶ ;ϮAͿ͟. Not Adopted. 

S 34(2)(b): Afteƌ the ǁoƌd ͞EǆplaŶatioŶ- ͞ delete the ǁoƌds ͞Without pƌejudiĐe to the 
generality of sub-Đlause ;iiͿ, it is heƌeďǇ deĐlaƌed, foƌ͟ aŶd add the ǁoƌd ͞Foƌ͟ aŶd afteƌ 
the ǁoƌds ͞the aǀoidaŶĐe of aŶǇ douďt,͟  add the ǁoƌds ͞it is Đlaƌified͟ aŶd afteƌ the 
woƌds ͞puďliĐ poliĐǇ of IŶdia͟ add the ǁoƌd ͞oŶlǇ͟ aŶd afteƌ the ǁoƌd ͞if͟ delete the 
ǁoƌd ͞-͞  aŶd add the ǁoƌd ͞:͟ aŶd add the suď-Đlause ͞;aͿ͟ ďefoƌe the ǁoƌds ͞the 
making of the award was induced or affected by fraud or corruption or was in violation 

of seĐtioŶ ϳϱ oƌ seĐtioŶ ϴϭ͟ aŶd add the ǁoƌd ͞: oƌ͟ afteƌ the ǁoƌds ͞ǀiolatioŶ of 
seĐtioŶ ϳϱ oƌ seĐtioŶ ϴϭ͟  

Explanation of section 34 (2) (b) has been substituted.  

͞EǆplaŶatioŶ ϭ- For the avoidance of any doubt, it is clarified that an award is in conflict 

with public policy of India, only if,- 

i. The making of the award was induced or affected by fraud or corruption or was in 

violation of section 75 or section 81; or 

ii. It is in contravention with the fundamental policy of Indian law; or 
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S 34(2)(b): New sub-clause. 

͞;ďͿ it is iŶ ĐoŶtƌaǀeŶtioŶ ǁith the fuŶdaŵeŶtal poliĐǇ of IŶdiaŶ laǁ; oƌ͟ 

S 34(2)(c): New sub-clause. 

͞;ĐͿ it is iŶ ĐoŶfliĐt ǁith the ŵost ďasiĐ ŶotioŶs of ŵoƌalitǇ oƌ justiĐe.͟ 

iii. It is in conflict with the most basic notions of morality or justice. 

Explanation 2- For the avoidance of any doubt, the test as to whether there is a 

contravention with the fundamental policy of Indian law shall not entail a review on the 

ŵeƌits of the dispute.͟ 

S 34(2A): New sub-section. 

͞;ϮAͿ AŶ aƌďitƌal aǁaƌd aƌisiŶg out of arbitrations other than international commercial 

arbitrations, may also be set aside by the Court if the Court finds that the award is 

vitiated by patent illegality appearing on the face of the award. 

Provided that as award shall not be set aside merely on the ground of an erroneous 

application of law or by re-appƌeĐiatiŶg eǀideŶĐe.͟ 

Adopted. 

S 34(3): Afteƌ the ǁoƌds ͞AŶ appliĐatioŶ͟ delete the ǁoƌd ͞foƌ settiŶg aside͟ aŶd add 
the ǁoƌd ͞uŶdeƌ the aďoǀe suď-seĐtioŶs͟ 

Not Adopted. 

S 34(4) to be re-numbered as (6). The following shall be (4): 

͞;ϰͿ AŶ appliĐatioŶ uŶdeƌ this seĐtioŶ shall ďe filed ďǇ a paƌtǇ uŶdeƌ this seĐtioŶ shall ďe 
filed by a party only after issuing a prior notice to the other party and such an 

application shall be accompanied with an affidavit from the applicant endorsing 

ĐoŵpliaŶĐe ǁith this ƌeƋuiƌeŵeŶt.͟ 

Adopted as S 34(5). 

S 34(5): New sub-section. 

͞;ϱͿ AŶ appliĐatioŶ uŶdeƌ this seĐtioŶ shall ďe disposed off eǆpeditiouslǇ aŶd iŶ aŶǇ 
event within a period of one year from the date on which the notice under sub-section 

;ϰͿ is seƌǀed.͟ 

Adopted as (6) with slight modifications. 

͞;ϲͿ AŶ appliĐatioŶ uŶdeƌ this seĐtioŶ shall ďe disposed off eǆpeditiouslǇ, aŶd iŶ aŶǇ 
event, within a period of one year from the date on which the notice under sub-section 

;ϱͿ is seƌǀed upoŶ the otheƌ paƌtǇ.͟ 

S 36(1): add numbering as sub-seĐtioŶ ;ϭͿ ďefoƌe the ǁoƌds ͞Wheƌe the tiŵe͟ aŶd afteƌ S 36 is substituted. 
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the ǁoƌds ͞“eĐtioŶ ϯϰ has eǆpiƌed,͟ delete the ǁoƌds ͞oƌ suĐh appliĐatioŶ haǀiŶg ďeeŶ 
made, it has been ƌefused͟ aŶd add the ǁoƌds ͞theŶ suďjeĐt to the pƌoǀisioŶ of suď-

seĐtioŶ ;ϮͿ heƌeof,͟ 

S 36(2): New sub-section. 

͞;ϮͿ Wheƌe aŶ appliĐatioŶ to set aside the aƌďitƌal aǁaƌd has ďeeŶ filed iŶ the Couƌt 
under section 34, the filing of such an application shall not by itself render the award 

unenforceable, unless upon a separate application made for that purpose, the Court 

grants stay of the operation of the award in accordance with the provisions of (3) 

heƌeof;͟ 

͞;ϯͿ UpoŶ filiŶg of the sepaƌate appliĐatioŶ uŶdeƌ sub-section (2) for stay for operation 

of the award, the court may, subject to such conditions as it may deem fit, grant stay of 

opeƌatioŶ of aǁaƌd foƌ ƌeasoŶs to ďe ƌeĐoƌded iŶ ǁƌitiŶg:͟ 

S 36: Proviso added. 

͞Pƌoǀided that the Couƌt shall ǁhile ĐoŶsideƌing the grant of stay, in case of an award 

for money shall have due regard to the provisions for grant of stay of money decrees 

uŶdeƌ the Code of Ciǀil PƌoĐeduƌe, ϭϵϬϴ.͟ 

͞ϯϲ;ϭͿ Wheƌe the tiŵe oƌ ŵakiŶg aŶ appliĐatioŶ to set aside the aƌbitral award under 

section 34 has expired, the, subject to the provisions of sub-section (2), shall award 

shall be enforced in accordance with provisions of the Code of Civil Procedure, 1908, in 

the same manner as if it were a decree from a court. 

(2) Where an application to set aside the arbitral award has been filed in the Court 

under section 34, the filing of such an application shall not by itself render the award 

unenforceable, unless the Court grants an order of stay of the operation of the said 

arbitral award in accordance with the provisions of sub-section (3), on a separate 

application made for that purpose. 

(3) Upon filing of the separate application under sub-section (2) for stay for operation 

of the award, the Court may, subject to such conditions as it may deem fit, grant stay of 

operation of award for reasons to be recorded in writing: 

Provided that the Court shall while considering the grant of stay, in case of an arbitral 

award for payment of money, have due regard to the provisions for grant of stay of a 

ŵoŶeǇ deĐƌee uŶdeƌ the pƌoǀisioŶs Code of Ciǀil PƌoĐeduƌe, ϭϵϬϴ.͟ 

S 37(1): Re-number sub-Đlause ͞;aͿ͟ as suď-Đlause ͞;ďͿ͟ aŶd iŶseƌt suď-Đlause ͞;aͿ 
ƌefusiŶg to ƌefeƌ the paƌties to aƌďitƌatioŶ uŶdeƌ seĐtioŶ ϴ;͟ 

S 37(1): Re-number sub-clause ͞;ďͿ͟ as suď-Đlause ͞;dͿ͟ aŶd iŶseƌt suď-Đlause ͞;ĐͿ 
refusing to appoint an arbitrator or refusing to refer such appointment to a person or 

institution designated by it under section 11, in the case of an arbitration other than an 

international commercial aƌďitƌatioŶ.͟ 

S 37 (1) (a) and (b) are substituted. Also sub-clause (c) is inserted. 

͞ϯϳ ;ϭͿ ;aͿ ƌefusiŶg to ƌefeƌ the paƌties to aƌďitƌatioŶ uŶdeƌ seĐtioŶ ϴ. 

37 (1) (b) granting or refusing to grant any measure under section 9. 

(c) has been inserted. It ƌeads as, ͞settiŶg aside oƌ ƌefusiŶg to set aside aŶ aƌďitƌal 
aǁaƌd uŶdeƌ seĐtioŶ ϯϰ.͟ 

S 37(3): Afteƌ the ǁoƌds ͞No seĐoŶd appeal͟ add the ǁoƌds ͞, iŶĐludiŶg letteƌs pateŶt 
appeal,͟ 

Not Adopted. 

S 47(2): Explanation has been amended. S 47: The explanation to section 47 has been substituted. 
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Afteƌ the ǁoƌds ͞͞Couƌt͟ ŵeaŶs the͟ add the ǁoƌds ͞High Couƌt eǆeƌĐisiŶg juƌisdiĐtioŶ 
oǀeƌ the͟ aŶd afteƌ the ǁoƌds ͞iŶĐludiŶg aŶǇ͟ delete the ǁoƌds ͞Điǀil Đouƌt͟ aŶd ad the 
ǁoƌd ͞Couƌt͟ aŶd afteƌ the ǁoƌds ͞iŶfeƌioƌ to suĐh͟ delete the ǁoƌds ͞pƌiŶĐipal Ciǀil 
Court, or any Couƌt oƌ “ŵall Causes͟ aŶd add the ǁoƌds ͞High Couƌt.͟ 

͞EǆplaŶatioŶ- IŶ this seĐtioŶ aŶd iŶ the seĐtioŶs folloǁiŶg iŶ this Chapteƌ, ͞Couƌt͟ 
means High Court having original jurisdiction to decide the questions forming the 

subject-matter of the arbitral award if the same had been the subject-matter of a suit 

on its original civil jurisdiction and in other cases, in the High Court having jurisdiction 

to hear appeals from decrees of courts subordinate to suĐh High Couƌt.͟ 

S 48(2): IŶ the EǆplaŶatioŶ, delete the ǁoƌds ͞Without aŶǇ pƌejudiĐe to the geŶeƌalitǇ 
of Đlause ;ďͿ, it is heƌeďǇ deĐlaƌed, foƌ͟ aŶd add the ǁoƌd ͞Foƌ͟ aŶd afteƌ the ǁoƌds 
͞aǀoidaŶĐe of aŶǇ douďt,͟ add the ǁoƌds ͞it is Đlaƌified͟  aŶd afteƌ the ǁoƌds ͞the 
public poliĐǇ of IŶdia͟ aŶd add the ǁoƌd ͞oŶlǇ͟ aŶd afteƌ the ǁoƌd ͞if͟ delete ͞-͞ aŶd 
͞;͟ aŶd add suď-Đlause ͞;aͿ͟ ďefoƌe the ǁoƌds ͞the ŵakiŶg of the aǁaƌd͟ aŶd delete͟.͟ 
AŶd add ͞;͟ afteƌ the ǁoƌds ͞ďǇ fƌaud oƌ ĐoƌƌuptioŶ͟ aŶd add suď-Đlause ͞;ďͿ it is iŶ 
contƌaǀeŶtioŶ ǁith the fuŶdaŵeŶtal poliĐǇ of IŶdia laǁ; ;ĐͿ it is iŶ ĐoŶfliĐt ǁith IŶdia’s 
ŵost ďasiĐ ŶotioŶs of ŵoƌalitǇ oƌ justiĐe.͟ 

The explanation of section 48 (2) has been substituted.  

͞EǆplaŶatioŶ ϭ- For the avoidance of any doubt, it is clarified that an award is in conflict 

with public policy of India, only if,- 

i. The making of the award was induced or affected by fraud or corruption or was in 

violation of section 75 or section 81; or 

ii. It is in contravention with the fundamental policy of Indian law; or 

iii. It is in conflict with the most basic notions of morality or justice. 

iv. Explanation 2- For the avoidance of any doubt, the test as to whether there is a 

contravention with the fundamental policy of Indian law shall not entail a review on the 

merits of the dispute.͟ 

S 48(3): Re-number sub-section (3) as sub-section (5). 

͞;ϯͿ AŶ oďjeĐtioŶ uŶdeƌ the aďoǀe suď-sections shall not be made after three months 

have elapsed from the date on which the party making such objections has received 

notice of such application under section 47 of the Act: 

Provided that if the Court is satisfied that the party raising the objection was prevented 

by sufficient cause from making the application within the said period of three months 

it may entertain the application within a further period of thirty days, but not 

theƌeafteƌ.͟ 

Not Adopted. 

S 48(4): New sub-section. 

͞;ϰͿ AŶ oďjeĐtioŶ uŶdeƌ this seĐtioŶ shall ďe disposed off eǆpeditiouslǇ aŶd iŶ aŶǇ eǀeŶt 

Not Adopted. 
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within a period of one year from the date on which the notice issued pursuant to an 

appliĐatioŶ uŶdeƌ seĐtioŶ ϰϳ is seƌǀed.͟  

S 48(6): New sub-section. 

͞;ϲͿ The Đosts ƌegiŵe set out iŶ seĐtioŶ ϲA of the AĐt shall applǇ to a pƌoĐeediŶg iŶ 
ƌelatioŶ to seĐtioŶs ϰϳ aŶd ϰϳ of the AĐt.͟ 

Not Adopted. 

Not Proposed. Explanation 2 has been inserted to section 56.   

͞EǆplaŶatioŶ Ϯ- IŶ this seĐtioŶ aŶd iŶ the seĐtioŶs folloǁiŶg iŶ this Chapteƌ, ͞Couƌt͟ 
means High Court having original jurisdiction to decide the questions forming the 

subject-matter of the arbitral award if the same had been the subject-matter of a suit 

on its original civil jurisdiction and in other cases, in the High Court having jurisdiction 

to heaƌ appeals fƌoŵ deĐƌees of Đouƌts suďoƌdiŶate to suĐh High Couƌt.͟ 

Not Proposed. Explanation for section 57 (1) has been substituted.  

͞EǆplaŶatioŶ ϭ- For the avoidance of any doubt, it is clarified that an award is in conflict 

with public policy of India, only if,- 

i. The making of the award was induced or affected by fraud or corruption or was in 

violation of section 75 or section 81; or 

ii. It is in contravention with the fundamental policy of Indian law; or 

iii. It is in conflict with the most basic notions of morality or justice. 

Explanation 2- For the avoidance of any doubt, the test as to whether there is a 

contravention with the fundamental policy of Indian law shall not entail a review on the 

ŵeƌits of the dispute.͟ 

S 85A: New section. 

͞TƌaŶsitoƌǇ pƌoǀisioŶ- (1) Unless otherwise provided in the Arbitration and Conciliation 

(Amending) Act, 2014, the provisions of the instant Act (as amended) shall be 

prospective in operation and shall apply only to fresh arbitrations and fresh 

Not Adopted. 
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applications, except in the following situations- 

a) The provisions of section 6A shall apply to all pending proceedings and 

arbitrations. 

Explanation: It is clarified that where the issue of costs has already been decided by 

the court/tribunal, the same shall not be opened to that extent. 

b) The provisions of sub-section (7) of section 16 shall apply to all pending 

proceedings and arbitrations, except where the issue has been decided by the 

court/tribunal. 

c) The provisions of second proviso to section 24 shall apply to all pending 

arbitrations. 

(2) For the purpose of the instant section- 

a) ͞fƌesh aƌďitƌatioŶs͟ ŵeaŶ aƌďitƌatioŶs ǁheƌe theƌe has ďeeŶ Ŷo ƌeƋuest foƌ 
appointment of arbitral tribunal; or application for appointment of arbitral 

tribunal; or appointment of arbitral tribunal, prior to the date of enforcement 

of the Arbitration and Conciliation (Amending) Act, 2014. 

b) ͞fƌesh appliĐatioŶs͟ appliĐatioŶs to a Đouƌt oƌ aƌďitƌal tƌiďuŶal ŵade 
subsequent to the date of enforcement of the Arbitration and Conciliation 

(Amending) Act, 2014. 

Amendments to Fourth Schedule. Insertion of New Fourth Schedule. 

Amendments to Fifth Schedule. Insertion of New Fifth Schedule. 

Amendments to Sixth Schedule. Insertion of New Sixth Schedule. 

Amendments to Seventh Schedule. Insertion of New Seventh Schedule. 
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